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Abstract: This paper aims to give a non-exhaustive overview of 
foreign investment law as a law linked to sustainable 
development at a European and international level. What the 
problems are, the relevant jurisprudence in the sector, the 
constantly evolving legislation, the protection of rights that are 
not yet safeguarded and the sectors in which investments have 
found a basis and evolution are some of the points of analysis of 
this work. The full jurisprudence especially from arbitrations in 
the sector and the comparison through international and 
European Union law are points of analysis and continuous 
investigation in the energy, food, public health, healthcare, etc. 


sectors. 
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Introduction 

Modern international investment law by nature includes both 
political and legal rules. One of the major problems is not so 
much the protection of economic interests but the continuous 
conflicts, in this regard, on the part of investors due to 
expropriation, especially if they are based on applicable 
international treaties. Compensation for expropriation means 
non-discriminatory rules of an economic nature, for public 
health and the environment. These types of conflicts have their 
basis for resolution by arbitrators as the majority of clauses 


include their resolution by arbitrators, who are provided for in 
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the treaties and who support their basis in compensation claims, 
which are based on clauses including principles of fairness and 
justice treatment for expropriations. 

It is important to note that international investment treaties are 
mostly bilateral in nature and do not include certain provisions, 
i.e. ad hoc clauses for the protection of economic and public 
interests of the host state given that the contracting state 
includes exceptions, that is, correction of obligations for the 
state that protects the interests of investors from another 
contracting state, as a resort to ad hoc solutions avoiding thus 
problems and crises of the past (Liakopoulos, 2019; Mata, José, 
Lavranos, 2021; Pedreschi, 2021; Braun, 2022; Petersmann, 
2022; Chiu, 2023). 

The subject of foreign investments is also dedicated to the sector 
of sustainable development, which has as its objective the 
interdependence and liberalization of economic activities that 
have created problems to local development. Sustainable 
development includes the energy sector, toxic substances, the 
public utility of services, economic activities, which presuppose 
the exploitation of a territory. Investments are mostly 
concentrated on Asia and Africa. Their main purpose, at an 
international level, is the protection and promotion of 
investments abroad and _ sustainable development, which 


includes the right to access to land, nutritious food, protection of 
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indigenous people and environmental protection through the 
reduction of polluting gas emissions. These matters lead some 
times to conflicts. Ac a result states resort to revise the relative 
legislation at local, European and international lever including 
the renewable energy production sector. 

Technical regulations for the African states, the Southern 
African Development Community (SADC), the Common 
Market for Eastern and Southern Africa (COMESA), and the 
European Union (in the field of external relations of the Union) 
contribute to protect non-economic interests such as work, 
health, environment, and international treaties on investments, 
which are applicable through free trade treaties. 

The structure of international treaties needs renewal due to 
specific clauses regarding traditional investments, derogation 
clauses, exclusion clauses as well as new rights that seek to 
regulate the protection of sovereignty of the host states but also 
the objectives of interest public of a non-economic nature, i.e. of 
corporate responsibility. 

In this case we are referring to responsibility of a non-technical 
type, ie. of a business activity with social objectives. Such 
objectives are based on rules of correctness and loyalty for the 


protection of the environment and people. 


American Yearbook of International Law-AYIL, vol.3, 2024 


Treaties of the new “global law” 

Already, we had the first reference for foreign direct 
investments within the context of EU commercial policy, 
through political guidelines and regulations that the union 
intended to place on the subject of investments at various 
moments (Boschiero, Silingardi, 2023)'. 

Interest-based treaties between host state and foreign investor on 
the protection of investor interests, have made the protection of 
non-economic interests of a public nature related to sustainable 


development. The European Commission has already shown its 


1See ex multis: Communication from the Commission to the European 
Parliament, the Council, the European Economic and Social Committee and the 
Committee of the Regions, Towards a Comprehensive European International 
Investment Policy, 7.7.2010 COM(2010) 343 final: https://eur-lex.europa.eu/legal- 
content/EN/ALL/?uri=celex%3A52010DC0343; Communication from the 
Commission to the European Parliament, Council, European Economic and Social 
Committee and Committee of the Regions, Trade for All -Towards a More 
Responsible Trade and Investment Policy, 14.10.2015, COM(2015) 497 final: 
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52022DC0409; 
Communication from the Commission to the European Parliament, the European 
Council, the Council, the European Economic and Social Committee and the 
Committee of the Regions, Welcoming foreign direct investment while protecting 
fundamental interests, Brussels, 13.9.2017 COM(2017) 494 final: https://eur- 
lex.europa.eu/legal-content/EN/TXT/?urit=CELEX%3A52020DC0102; 
Communication from the Commission to the European Parliament and the Council, 
Protection of Intra-EU Investment, 19.7.2018, COM(2018) 547 final: https://eur- 
lex.europa.eu/legal-content/en/TXT/?uritCELEX%3A52018DC0547; 
Communication from the Commission to the European Parliament, Council, European 
Economic and Social Committee and Committee of the Regions, Trade Policy 
Review-An Open, Sustainable and Assertive Trade Policy, 18.2.2021, COM(2021) 66 
final: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX 
%3A52021DC0066; Communication from the Commission to the European 
Parliament, the Council, the European Central Bank, the European Economic and 
Social Committee and the Committee of the Regions, Communication on Orientations 
for a Reform of the EU Economic Governance Framework, 9.11.2022, COM(2022) 
583 final: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX 
%3A52022DC0583 
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interest in regulating, through principles of fairness and justice, 
treaties. It has also sought solutions in the permanent court as an 
alternative tool to direct arbitration’. Its final object is to create a 
balanced climate through states (Cote, 2011; Liakopoulos, 
2020b)’. 

Certainly is a very difficult objective given that the 
predominance of international law remain sensitive to the 
principles of the EU particularly those concerning integration, 
prevention, responsibility, precaution for damage relating to the 
environment, as well as protection of artistic-cultural heritage, 
compliance with standards for protection of workers and 
personal rights to a new ecosystem where climate changes play 


a leading role. 


European Union and international law towards the fight for 
transnational investments and sustainable development 

Sustainable development began its history in international law 
as an aid from strong countries towards weak countries and as 


an objective of the helping state to interfere in the relations of 


2Towards a Comprehensive European International Investment Policy, 7.7.2010 
COM(2010) 343 final: — https://eur-lex.europa.eu/LexUriServ/LexUriServ.do? 
uri=COM:2010:0343:FIN:EN:PDF; European Parliament, Council, European 
Economic and Social Committee and Committee of the Regions, Trade for All- 
Towards a More Responsible Trade and Investment Policy, 14.10.2015, COM(2015) 
497 final: https://eur-lex.europa.eu/legal-content/GA/TXT/?uri=CELEX 
%3A52015DC0497 

3ICJ, case concerning Pulp Mills on the River Uruguay, award, 20 April 2010, 
par. 177, in ICJ Reports, 2010, p. 14 ss. 
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the weak state. It is a type of interference simultaneously with 
the balance of international relations, i.e. an orientation that 
influences political, normative rules between states at a global 
level*. Sustainable development has always remained as a right 
of open debate, at a mainly political and less legal level, which 
concerns the general principles of reference (De Feyter, 2001; 
French, 2015; Kluéka, BakoSova, 2022). 

The sustainable development of new generations includes the 
work and involvement of public bodies, private companies, 
which transparently seek through investments to exploit natural 
resources abroad, scientific and technological development and 
new cooperation projects in the form of partnerships, where 
public and private participation between actors has interests in 
corporate social responsibility. Thus, partnerships with public 
actors and with representatives of beneficiary states, which may 
also include international organizations and third states, present 
the implementation of operational activities as a tool for 
technical assistance of a model that began its journey through 
Agenda 2000 within the framework of the United Nations. 

The Millennium Development Goals (MDGs of 2000) and the 
Sustainable Development Goals (SDGs), which are part of the 


4CJEU, opinion of 2/15, Avis 2/15-Accord de libre-échange avec Singapour of 16 
May 2017, ECLI:EU:C:2017:992, published in the electronic Reports of the cases, 
par. 147, relating to the scope of competence of the Union for the stipulation of the 
free trade treaty with Singapore that “(...) the objective of sustainable development 
now constitutes an integral part of the common commercial policy (...)”. 
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framework of the Agenda 2030 of the UN constitute the current 
history of the sustainable development of the new generation 
(Beyerlin, Marahun, 2011; Dupuy, Vinuales, 2015; Huck, 2022). 
Non-binding acts and soft law acts for sustainable development 
increase transnational relations by contributing to international 
governance that facilitates decision-making processes for states, 
international research organizations and solutions, that hinder 
horizontal harmonization towards regulatory coherence states 
that hinder coordination and cooperation, while trying to reduce 
conflicts at international level. 

Conflicts where, through systems of law and political choices 
place businesses and markets in a governance distinction that 
seeks to facilitate the principles of sustainable development of 
heterogeneous interests, where the use of resources is oriented to 
a tule of law that follows the rules of accountability (Cernié, 
Van Ho, 2015; Ferstman, 2017; Levashova, 2018; Liakopoulos, 
2020a)°, transparency (Tallberg, 2016), and participation (Von 


5When the notion that includes accountability is used at an international level, 
rules of a precise and specific nature are reconstructed which are related to the 
verification and prevention of conduct that is illicit. Therefore, there is a connection 
with international treaties that refer to international responsibility according to the 
work of the International Law Commission ((Draft Articles on the Responsibility of 
International Organizations 2011, in Yearbook of the International Law Commission, 
2011, vol. II, part two, p. 1 ss.). however, for companies the term is not the same 
given that companies are not subjects of international law and therefore the will of 
their conduct is underlined on the one hand and given the lack of legal instruments for 
this responsibility and the related operational mechanisms regarding the control and 
prevention of offenses on the international arena. legal bodies for their accountability 
and operational mechanisms for the control and prevention of any of their offenses on 
the international level. 
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Bernstorff, 2021) of international bodies, forming thus a good 
governance framework (Schacherer, 2021)°. 

Within this framework international investment law seeks to 
renew the valorization of investments (Van Harten, 2007; Schill, 
2010; Waibel, Kaushal, Chung, Balchin, 2010; Peat, 2018) thus 
presupposing a combination of different applicable international 
treaties as non-binding and as steps of coordination at 
international level, i.e. a conduct of stakeholders that facilitates 
today's issues, namely the environment, food safety, health, 
work, land use, water, natural resources, energy, financial and 
economic stability. 

Topics and issues where sustainable development influences the 
choices of investors by favoring economic stability, politics of 
decision-making processes that surpass the rule of law 
(Kochenov, Lavranos, 2022). 

A good governance is materialized at a global level by sharing 
the principles of rule of law at a European and international 


level, guaranteeing the protection of human rights, the 


6Speaking of governance and good governance we are referring to a terminology 
that comes from the World Bank and which dates back to expressions used for the 
situation in South-Saharan Africa. We refer to an entitled report: World Bank, Sub- 
Saharan Africa, From crisis to sustainable growth, A long-term perspective study, 
1989, 12ss, which stated that: “(...) a public service that is efficient, a judicial system 
that is reliable, and an administration that is accountable to its public (...)”. The term 
was also used by the United Nations Conference on Sustainable Development which 
was held in Johannesburg in 2010 as a general expression for sustainable development 
through the related resolution of the General Assembly A/RES/66/288, 2010, par. 5. 
More on the 2030 Agenda in the Sustainable Development Goal n. 16 referred to good 
governance as comparable with the rule of law. 
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institutional management of the values forming thus the 
standards of best practices as margins of coordination for a 
international civil society (Ngugi, 2005; Krever, 2011; Keith, 
2015; McCorquodale, 2016; Stoll, 2018; Calamita, Berman, 
2022; Han, 2022; Ratner, 2022; Reinisch, Schill, 2023). 

It is clear that this is a state-centric model of international law 
where sustainable development presents itself as an objective of 
a macro system of a technical and financial nature, where 
international treaties of a bilateral nature promote investments 
abroad, thus providing that investments through direct 
arbitration clauses limit the resolution of disputes in the various 
courts established through ad hoc clauses’. 

Appeals at the national level and especially from the host state 
present themselves as legal means of resolving disputes for the 
investor host states due to the lack of ad hoc arbitration clauses. 
The power of arbitral action, through investment treaty-based 
arbitral tribunal, presents itself as a principle that attributes to 
the investor and not to the host state even if it is part of the 
treaty. Investment treaties influence investor’s conduct. The 
latter respects a consolidated practice of stipulating regional 
agreements and in such a way the free exchange of investments 


began and continued its journey. 


7ICSID, Loewen Group, Inv., Raymond L. Loewen v. United States has adopted 
the latter approach (ICSID case no. ARB(AF)/98/3, award, 26 June 2003, parr. 233): 
https://www. italaw.com/cases/632 
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Within this context, we remember the Pacific states that 
concluded the Comprehensive and Progressive Agreement for 
Trans-Pacific Partnership (CPTPP) in 2018; on the side of China 
the Regional Comprehensive Economic Partnership Agreement 
(RCEP) with the participation of ten ASEAN member states in 
2020; and the European Union, which had competence in the 
field of direct investments, within the common commercial 
policy, and after the entry into force of the Treaty of Lisbon. 

The conclusion of the Comprehensive Economic and Trade 
Agreement, CETA between Canada and the Member States of 
the European Union in 2016 includes rules regarding 
investments that have an interstate and not clearly international 
profile according to the rules of international law (Douglas, 
2003; Paparinskis, 2013; Galanis, 2023)°. 

Thus arbitration clauses of a state-to-state nature at the time of 
the dispute allow various forms of application and interpretation, 
as a type of international arbitration clauses of a typical identity 
implying an international climate for foreign investments. 

These are depoliticization rules that seek to resolve disputes, i.e. 


by resolving arbitrators that are constituted and based on clauses 


8ICSID Spyridon Roussalis v. Romania clarifies this point (ICSID case no. 
ARB/06/1, award, 7 December 2011, parr. 871): 
https://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineA wards/C2441/ 
DC9888 En.pdf, which is affirmed that: “(...) BIT imposes no obligations on 
investors, only on contracting states. Therefore, where the BIT does specify that the 
applicable law is the BIT itself, counterclaims fall outside the tribunal’s jurisdiction 


(...)”. 
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of a direct arbitration and on the International Center for the 
Settlement of Investment Disputes (ICSID), created through the 
Convention of Washington of 1966 and the United Nations 
Commission for International Trade Law (UNCITRAL) as well 
as the International Chamber of Commerce (Liakopoulos, 2019). 
The increase in the number of cases involving a host state and a 
foreign investor as a dispute safeguards economic and public 
interests. 

Disputes coming from emerging states are related to numerous 
arbitration appeals as we have also seen in the sector of the 
Energy Charter Treaty. According to Article 26 of the Charter 
these disputes concern mostly an investor and a contracting state 
(Mercial, 1993). 

Direct arbitration was a type of solution offered by a contracting 
state to the investors of the other contracting state. This type of 
arbitration limits the freedoms regarding the choices and actions 
of the contracting states and not that of the investors (Brower II 
(2008-2009); Caron, 2009; Waibel, Kaushal, Chung, Balchin, 
2010; Krishan, 2011; Li, Shen, 2022). 

Arbitration, unlike the old compensation claims commissions, 
had as its objective the depoliticization that began within a new, 
globalized world towards an orientation that was favorable for 
the interests of investors in international law, within a functional 


synallagmatic logic, in legal terms, of an active and passive 
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nature of obligations between the investor's home state and the 
host state and between the host state and the foreign investor. 
We must take into consideration that within this framework 
there is an asymmetry that characterizes the relationships 
between actors in the field of international investments given the 
lower strength of foreign investors who operate as multinational 
companies, unlike companies that as representatives of subjects 
of international law with an independent manner at an 
international level, and devoid of subjectivity, are protagonists 
and have their own conduct as object. 

Companies are not independent and operate under the barrier of 
the sovereignty of the states of origin, i.e. multinationals as 
multipliers of binding international treaties and soft law towards 
the orientation of a process of interdependence between markets 
and states (Bradlow, Hunter, 2019). 

Distinguishing between a state and an investor from another 
state, including the negotiation stage, means identifying the 
application of international treaties on investments where the 
exceptions, derogations and precise clauses for the protection of 
non-economic interests are related to commercial exchanges 
through the balancing of different interests at stake. The new 
generation treaties take into consideration international legal 


instruments that are relevant for the mechanisms that favor 
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conflict prevention (Liakopoulos, 2020a)’. 

These are rules which, as usual, arise from the United Nations 
Conference on Trade and Development (UNCTAD), the 
Organization for Economic Co-operation and Development 
(OECD) as well as the Policy Framework for Investment. These 
are innovations that attribute to foreign direct investments of the 
EU after the Treaty of Lisbon. Thus, investment law includes 
the verification of heterogeneous conflicts of interest according 
to the geopolitical, economic, cultural, social context where 
changes in international investment law fill gaps of the past and 
protect an international climate for the realization of investments 
at a general climate of depoliticization with the stipulation of 
new international bilateral treaties, through the inclusion of non- 


economic interests for sustainable development and following 


9The conclusion of a cultural, social and environmental impact in relation to an 
investment in indigenous territories make use of a binding nature of Art. 32, par. 2 of 
the Declaration on the Rights of Indigenous People adopted by the United Nations 
General Assembly in 2007. In particular the art. 16, par. 1 of the Canadian Model BIT 
of 2021 provided for investor compliance with domestic law where the host state 
includes the rights of indigenous peoples. Thus the international treaties of the EU and 
in particular the Comprehensive Agreement on Investment (CAI) between the 
European Union, its member states and China which dates back to 2020, in art. 4 
affirms that: “(...) Parties recognize the importance of reviewing, monitoring and 
assessing the impact of the implementation of this Agreement on sustainable 
development through their respective processes and institution (...)”. We mentioned 
also from the ICJ in case Pulp Mills on the River Uruguay (Argentina v. Spain) of 20 
April 2010, in ICJ Reports, 2010, p. 14ss, p. 83, par. 204 affirms that: “(...) a 
requirement under general international law (...) where there is a risk that the 
proposed industrial activity may have a significant adverse impact in a transboundary 
context, in particular, on a shared resource (...) due diligence, and the duty of 
vigilance and prevention which it implies, would not be considered to have been 
exercised, if a party planning works liable to affect the regime of the river or the 
quality of its waters did not undertake an environmental impact assessment on the 
potential effects of such works (...)”. 
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the competence on investments that are directed at the EU and 
within the framework of the common commercial policy. 

The new generation treaties of international law after the Treaty 
of Lisbon", the free trade agreement with South Korea of 2009 
and the Comprehensive Agreement on Investment (CAI) with 
China from 30 December 2020 are focused on Art. 13 of the 
Free Trade Treaty between the European Union and its Member 
States and South Korea, which deals with “trade and sustainable 
development” (Brown, 2011). 

In this treaty there is a chapter, which provides for an 
autonomous mechanism of disputes, involving the relevant 
panel of ad hoc experts, as we also noted in 2019, after a request 
from the EU in 2018''. The relevant panel offered its own report 
on 20 January 2021. It has to do with the violation of provisions 
of the Treaty on the Protection of Workers according to the ILO 
Conventions and specifically of Art. 13.4.3 of the Treaty 
(Christiansen, Kim, 2023)’. An article that included the best 


endeavors, holding South Korea accountable for compliance 


10We do not forget that there are treaties which also have a provisional nature, 
especially within the EU where in a mixed form they require the relative ratifications 
of their member states as well as the treaty making power of the EU in this matter. We 
remember the CETA case where the treaty was ratified by a third state and by some 
other member states of the Union but not the entire majority. This treaty is provisional 
in nature. 

11See in particular ex Art. 13.15 of the Free Trade Treaty, op. cit. 

12South Korea has not complied with the ILO convention as well as Art. 13.4.3. 
of the free trade treaty and in particular the ILO regulations relating to freedom of 
association and collective bargaining. 
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with the ILO convention”. 

This is a new approach (Boisson De Chazournes, Lee, 2022)'* 
for new generation agreements for sustainable development. The 
dispute resolution mechanisms are based on an interstate logic, 
i.e. the WTO and an arbitration system directed towards an 
orientation for social environment and sustainable development 
(Liakopoulos, 2020c; Bronckers, Gruni, 2021; Han, 2021; 
Garcia, 2022; Van't Wout, 2022). 


Interpretation of international treaties in the field of direct 
arbitration proceedings. Protection of interests between 
investors 

In the international investment sector, inserting clauses that 
allow a contracting state to adopt non-discriminatory measures 
for the protection of the interest of a gender, having the aim of 
discouraging the investor of another state who finds himself of 


having suffered damage and making use of the direct arbitration 


13See par. 277 of the report of the panel where the Union itself recognized a 
controversial provision according to Art. 13.4.3. of the Free Trade Agreement and 
especially noted the best endeavors provision according to par. 265 of the report of the 
panel: “(...) without interruption (...) finds it significant that the last award of Article 
13.4.3 does not set a specific target date or a particular milestone for the ratification 
process: the provision merely states that the Parties should make “continued and 
sustained efforts towards ratification” (...) nor have the Parties referred to any 
specific target dates or discernible schedules that they have agreed, which may help 
guide the Panel’s analysis (...)”. 

14In the same spirit, in the case of the EU and Ukraine, regarding the export ban 
introduced by Ukraine, the provisions on trade and sustainable development were 
included in chapter 13 of the relevant association agreement between Ukraine and the 
EU of 2014. More the EU according to ex art. 306 decided the relevant arbitration 
panel on 11 December 2020. 
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clause which is provided for by the same treaty. 

The safeguard clauses that are missing from the treaties allow 
the investor to request the establishment of an arbitral tribunal 
based on the level of lawfulness of the relevant provision, which 
has a domestic nature and which depends above all on the matter 
of expropriations according to the same treaty. Thus, the public 
nature of general interest that gives rise to a measure highlights 
the lawfulness of a measure that excludes payment from 
compensation. 

This event favors the economic interests of the relevant 
investors resulting from the improvement of an international 
climate on the subject as a logic of distinction between states 
that have an advanced economy and equivalent with the 
investment host states. 

This type of distinction is favorable to the protection of the 
interests of investors for the protection of the regulatory 
sovereignty of the contracting state that is host state and as a 
functional result for the quality of the investments they make 
abroad. 

Stakeholders, i.e. the bearers of external interests, are 
heterogeneous actors who are distinct from the category of 


investors and paving the way for the protection of the 
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environment'’, public health (Clamens, 2017)'°, drinking water 
and public utility services'’, religious and archaeological sites'’, 
indigenous minorities’” and states that bringing economic and 
social reforms that are not of a discriminatory nature”’. 

Within this context, the relevant arbitrators conclude their 
dispute through a provision for the protection of public interest 


15ICSID, Santa Elena v. Costa Rica, ICSID case no. ARB/96/1, award, 17 
February 2000: https://www.italaw.com/cases/3413; Metalclad v. Mexico, ICSID case 
no. ARB(AF)/97/1, award, 25 August 2000: https://www.italaw.com/cases/671; 
Tecmed v. Mexico, ICSID case no. ARB(AF)/00/2, award 29 May 2003: 
https://www.italaw.com/cases/1087; Bilcon of Delaware Inc. and Others v. Canada, 
UNCITRAL Arbitration, PCA, Case No. 2009-04, award on jurisdiction and liability 
for damage, 17 March 2015: https://www.italaw.com/cases/1588 

16UNCITRAL, Chemtura v. cases Canada, UNCITRAL arbitration, final award, 
2 August 2010: https://www.italaw.com/cases/249: LG & E v. Argentina, ICSID case 
no. ARB/02/1, Civil Liability Decision, 3 October 2006: 
https://investmentpolicy.unctad.org/investment-dispute-settlement/cases/93/lg-e-v- 
argentina; Compafiia de Aguas del Aconquija S.A. and Vivendi Universal S.A. v. 
Argentina, ICSID case no. ARB/97/3, award, 15 August 2007: 
https://www.italaw.com/cases/309; Les Laboratoires Servier, S.A.S., Biofarma, 
S.A.S., Arts et Techniques du Progres S.A.S. v. Poland, UNCITRAL arbitration, 
PCA, award, 14 February 2012:  https://www.italaw.com/cases/1179; Apotex 
Holdings Inc. and Apotex Inv. v. United States, ICSID case no. ARB(AF)/12/1, 
award, 25 August 2014: https://www.italaw.com/cases/1687; Philip Morris Brands 
SARL, Philip Morris Product S.A. and Abal Hermanos S.A. v. Uruguay, ICSID case 
no. ARB/10/7, award, 8 July 2016: https://www.italaw.com/cases/460; Eli Lilly and 
Company v. Canada, UNCITRAL arbitration, award, 16 March 2017: 
https://www.italaw.com/cases/1625 

17ICSDI, Aguas del Tunari v. Bolivia, ICSID case no. ARB/02/3, award relating 
to the respondent state's objections to jurisdiction, 21 October 2005: 
https://www.italaw.com/cases/57; Biwater v. Tanzania, ICSID case no. ARB/05/22, 
award, 24 July 2008: https://www.italaw.com/cases/157; Azurix v. Argentina, ICSID 
case no. ARB/O1/12, award, 14 July 2006: https://www.italaw.com/cases/118; 
Aconquija/Vivendi Universal v. Argentina, ICSID case no. ARB/97/3, award, 15 
August 2007: https://www.italaw.com/cases/309; Suez, Sociedad General de Aguas 
de Barcelona, S.A., Vivendi Universal, S.A. v. Argentina, ICSID case no. ARB/03/19, 
award relating to civil liability, 30 July 2010: https:/Awww.italaw.com/cases/1057; 
SAUR International v. Argentina, ICSID case no. ARB/04/4, award on jurisdiction 
and liability for damages, 6 June 2012: https://www.italaw.com/cases/1456 

18ICSID, Parkerings v. Lithuania, ICSID case no. ARB/05/8, award, 11 
September 2007: https://www.italaw.com/cases/812; Glamis Gold v. United States, 
NAFTA/UNCITRAL arbitration, award, 8 June 2009: 
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by the illicit host state and by violation of rules on expropriation 
in each applicable treaty. 

The host state thus condemns the relevant payment of 
compensation and the requirements provided for in the same 
treaty”’. 

In this case, domestic sovereignty means for expropriation a 


regulatory taking, i.e. claims for investors, as it is noted in the 


https://www. italaw.com/cases/487 

19UNCITRAL, Chevron Corporation and Texaco Petroleum Corporation v. 
Ecuador, UNCITRAL arbitration, PCA case no. 2009-23: 
https://italaw.com/cases/257; Burlington Resources Incorporation v. Ecuador 
(formerly Burlington Resources Incorporation and Others v. Ecuador and Empresa 
Estatal Petrdleos del Ecuador (PetroEcuador)), ICSID case no. ARB/08/5, award on 
jurisdiction, 2 June 2010: https://www.italaw.com/cases/181; Grand River Enterprises 
Six Nations Limited and Others v. United States, NAFTA/UNCITRAL arbitration, 
award, 12 January 2011: https://www.italaw.com/cases/510; Pac Rim Cayman LLC v. 
El Salvador, IC-SID case no. ARB/09/12, award, 14 October 2016: 
https://www.italaw.com/cases/783; Bear Creek Mining Corporation v. Peru, ICSID 
case no. ARB/14/21, award, 30 November 2017: https://www.italaw.com/cases/2848; 
South American Silver Mining (SAS) Limited v. Bolivia, UNCITRAL arbitration, 
award, 30 August 2018: https://www.italaw.com/cases/2121 

20ICSID, El Paso Energy International Co. v. Argentina, ICSID case no. 
ARB/03/15, award, 31 October 2011:https://www.italaw.com/cases/382; regarding 
access to water, Suez, Sociedad General de Aguas de Barcelona, S.A., Vivendi 
Universal, S.A. v. Argentina, ICSID case no. ARB/03/19, award relating to civil 
liability, 30 July 2010: https://www.italaw.com/cases/1057; subsequently confirmed 
by the ICSID ad hoc Committee established on Argentina's appeal for annulment, 
decision of the Committee, 14 December 2018. Piero Foresti and Others v. South 
Africa, ICSID case no. ARB(AF)/07/01, award, 4 August 2010: 
https://www. italaw.com/cases/446 

21Metalclad v. Mexico, ICSID case no. AR-B(AF)/97/1, award, 30 August 2000, 
par. 99; Tecmed v. Mexico, ICSID case no. ARB(AF)/00/2, award, 29 May 2003, 
parr. 154, 157ss; Waste Management v. Mexico, ICSID case no. ARB(AF)/00/3, 
award, 30 April 2004, par. 98; Saluka Investments BV v. Czech Republic, 
UNCITRAL arbitration, partial award, 17 March 2006, parr. 302; Duke Energy 
Electroquil S.A. and Others v. Ecuador, ICSID case no. ARB/04/19, award, 18 
August 2008, par. 347: https://jusmundi.com/en/document/decision/en-duke-energy- 
electroquil-partners-and-electroquil-s-a-v-republic-of-ecuador-award-monday-18th- 
august-2008; and El Paso Energy International Co. v. Argentina, ICSID case no. 
ARB/03/15, award, 31 October 2011, par. 348: https:/Awww.italaw.com/cases/382 
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Chemtura” and Methanex” cases. In the cases just mentioned, it 
is noted the need for a ban on the marketing of pesticides as well 
as petrol which is composed of methanol. In both cases the 
arbitrations are based on UNCITRAL rules and the NAFTA 
treaty with the claim that the defendant state excludes the 
relevant provision which is contrary to regulatory public 
interests, the environment and public health. 

The investor also denied in the Adel A Hamadi Al Tamimi v. 
Oman” case as well as in the Vattenfall v. Germany case, the 
alleged violation of articles 10 and 13 of the relevant treaty 
which respected the obligation of fair and equitable treatment, 
according to the requirements of lawfulness of expropriations. 


In the Vettenfall case, the conditions restrict the use of the 


22UNCITRAL, Chemtura v. Canada, arbitral UNCITRAL, award, 2 August 2010, 
par. 266, is affirmed that: “(...) of the existence of a contractual deprivation, the 
Tribunal considers in any event that the measures challenged by the Claimant 
constituted a valid exercise of the Respondent’s police powers. As discussed in detail 
in connection with Article 1105 of NAFTA, the PMRA took measures within its 
mandate, in a non-discriminatory manner, motivated by the increasing awareness of 
the dangers presented (...) for human health and the environment. A measure adopted 
under such circumstances is a valid exercise of the State’s police powers and, as a 
result, does not constitute an expropriation (...)”. According to case Ethyl Corporation 
v. Canada which was resolved through settlement for the parties in dispute the arbitral 
tribunal was constituted according to the UNCITRAL arbitration rules and the related 
procedural aspects of the dispute and its jurisdiction. The relevant awards and the 
jurisdiction of the UNCITRAL court. 

23See the case: Methanex v. United States of America, NAFTA/UNCITRAL, 
award, 3 August 2005, par. 21: https://www.italaw.com/cases/683 

24ICSID, A Hamadi Al Tamimi v. Sultanate of Oman, ICSID Case ICSID n. 
ARB/11/33, award, 3 November 2015, par. 177: https://www.italaw.com/cases/1070, 
affirms that: “(...) the application of existing environmental laws lies at the core of a 
State’s police power, and that any application of those laws that leads to the loss of 
property constitutes a non-compensable regulatory action as opposed to a 
compensable taking (...)”. 
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waters of the Elbe river by the German government until the 
relevant concession for the construction of a _ coal-fired 
electricity plant based in Hamburg. The final amicable 
settlement concluded the dispute*. The Swedish company, 
based on an ICSID arbitration tribunal against Germany (it 
destroyed some power plants to reduce the use of nuclear 
energy)”, had the aim to end the dispute with a divided 
settlement between the disputing parties”’. 

Direct arbitration based on a solution for host states and foreign 
investors was not drastic and became the subject of non- 
impartiality, transparency and autonomy due to Argentina's 
position, as a respondent state and given that it had adopted 
national laws of emergency due to ongoing financial crises. 
Laws that originate from investors’ appeals to arbitral tribunals 
are distinct from and simultaneously based on international 
investment treaties, such as the treaty between the United States 
and Argentina of 1991. A treaty where Argentina justified itself 


due to the conduct of rules who were in favor of protecting the 


25Vattenfall AB, Vattenfall Europe AG, Vattenfall Europe Generation AG 
(Vattenfall AB, Vattenfall Europe AG, Vattenfall Europe Generation AG & Co. KG) 
V. Germany ICSID ARB/09/6, award, 11 March 2011: 
https://www. italaw.com/cases/1148 

26The accident in Fukushima in 2011 put the German government in a position to 
close all relevant nuclear power plants in Germany by 2022. This was a reality that 
suspended the energy crisis generated due to the war between Ukraine and Russia. 

27Vattenfall AB, Vattenfall GMBH, Vattenfall Europe Nuclear Energy GmbH, 
Kern- kraftwerk Brunsbiittel GmbH & Co. oHG and Kernkraftwerk Kriimmel GmbH 
v. Germany, ICSID ARB/12/12, “Order of the Tribunal Taking Note of the 
Discontinuance of the Proceeding”, 9 November 2021. 
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interests of their investors. As a justification, the harmful 
conduct of interests for a foreign investor based on international 
obligations that derived from the sources of international law. 
Argentina has not contested the relevant political and regulatory 
framework on investment by adopting strategies for the 
integration of international obligations arising from international 
law, paving, thus, the way for arbitrators to adopt various 
evolutionary interpretations for investment treaties as applicable 
law. 

On the other hand Uruguay in the relevant appeal of the Philip 
Morris group is based on an arbitral tribunal, the ICSID*. 
Uruguay had caused damage to the brand, configurable to the 
relevant investment, according to the bilateral investment treaty, 
which was concluded with Switzerland in 1988, It is a national 
state where according to domestic laws, such as those for plain 
packaging (having to do with cigarette packets), has prohibited 
inscriptions and images that make the consumption of the 
relevant goods more attractive’. 

The relevant law violated the treaty which qualified indirect 


expropriation without the payment of compensation as provided 


28Philip Morris Brands SARL, Philip Morris Product S.A. and Abal Hermanos 
S.A. v. Uruguay, caso ICSID n. ARB/10/7, award, 8 July 2016. 

29This is a law that was adopted by Uruguay on cigarette packages which came 
into force on 1st March 2010 (law n. 18.256 of 6 March 2008). It was expected that 
eighty percent of each side of a package had graphic images representing the related 
health harms that are caused by smoking cigarettes. This law also prohibited cigarette 
packages that had mild and/or light writing on the package with shapes, colors that 
were different with distinctive signs from a brand and/or manufacturer. 
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for by the same treaty. In this regard, the ICSID tribunal stated 
that: 


“(...) protection of national public health was the result of the exercise of 
“police powers” by the state, as it implemented the Framework Convention 
of the World Organization of health (WHO) on the control of tobacco 
consumption®. Regulations were applied in a non-discriminatory manner to 
all tobacco companies, and they amounted to a reasonable, good faith 
exercise of Uruguay’s sovereign prerogatives*! (...) Challenged Measures 
were taken by Uruguay with a view to protect public health in fulfillment of 
its national and international obligations* (...)”. 


It recalled the position of the OECD* arbitration cases 
established on the basis of international investment treaties*, 
general international law*’, some international treaties including 


the 2014 investment protection treaty between the European 


30The tribunal declared in par. 307: “(...) the Challenged Measures were a valid 
exercise by Uruguay of its police powers for the protection of public health. As such, 
they cannot constitute an expropriation of the Claimants’ investment. For this reason 
also, the Claimants’ claim regarding the expropriation of their investment must be 
rejected (...)”. 

31Par. 216 affirms that: “(...) Uruguay’s submission that pre-serving and 
protecting public health is a quintessential manifestation of police power, which is in 
turn an essential element of a State’s permanent sovereignty. Uruguay has the right to 
exercise its inherent sovereign power to protect public health without incurring 
international responsibility generally (either for alleged expropriation or breach of 
other standards of treatment (...)”. 

32See par. 306, 307 and 391: “(...) “arbitrary and unnecessary” ma “potentially 
effective means to protecting public health” (...) the incidence of smoking in Uruguay 
has declined, notably among young smokers (...) and that these were public health 
measures which were directed to this end and were capable of contributing to its 
achievement (...)”. 

33That is, a publication from a working paper that was created by the OECD in 
2004, entitled: International Investment Law, 2004/4, September 2004, which is 
affirmed that: “(...) an accepted principle of customary international law that where 
economic injury results from a bona fide non-discriminatory regulation within the 
police power of the state, compensation is not required (...)”. 

34ICSID, Tecmed v. Mexico, ICSID case no. AF/00/2, award, 29 May 2003, par. 
119, Saluka Investments B.V. v. Czech Republic, UNCITRAL Arbitration, “Partial 
Award”, 17 March 2006, parr. 255, 260 and 262; and Chemtura v. Canada, 
UNCITRAL Arbitration, award, 2 August 2010, par. 266. 

35UNICTRAL, Chemtura v. Canada, UNCITRAL Arbitration, award, 2 August 
2010, parr. 301. 
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Union and Singapore, subsequently incorporated into the Free 
Trade and Investment Protection Treaty between the Union, its 
Member States and Singapore in 2018 and the reports submitted 
to the tribunal by the WHO and the Pan-American Health 
Organization as amici curiae. 

Continuing with the Gary Born arbitration it was stated relating 


to Uruguay that: 


“(...) to regulate in the interests of public health and safety in the future (...) 
makes clear that Uruguay possesses broad and unquestioned sovereign 
powers to protect the health of its population, both in the context of tobacco 
regulation and otherwis (...) in the BIT prevents Uruguay from exercising 
these powers (...)”. 


The Philip Morris group of companies, namely Philip Morris 
Asia Ltd. based in Hong Kong, went against Australia to a 
Permanent Court of Arbitration based on a bilateral investment 
treaty between Hong Kong and Australia in 1993 under the 
national legislation on “plain packaging” and related cigarette 
packs. A law that was contrary to the WTO convention 
regulating cigarette packs and which reduced the attractiveness 
and related eye-catching images. The aim is not to continue the 
production of cigarette packs regardless of the brand and their 
distribution to young people. 

For the complainant companies, the plain packaging was 
actually a large-scale restriction to expropriation, which did not 
justify the scientific evidence that had to do with the use of their 


brand*°®. Also in this case we have seen the arbitration rules from 


36Philip Morris Asia Ltd. v. Australia, PCA, case n. 2012-12, award on 
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UNCITRAL, which rejected the appeal due to procedural 
reasons and the related legitimacy of appellants ratione personae 
without asking for other claims in this regard*’. 

It is understood that the agreed international legislation 
applicable to distinct sectors, i.e. both for the protection of 
investments and for the protection of health through the control 
of tobacco consumption, requires host states to have chosen the 
prevalence of health protection for the interests of foreign 
investors. Thus, the states have decided that they are responsible 
for violation of international treaties on investments according 
to the WTO Framework Convention on the Control of Related 
Tobacco Consumption. The courts accepted the relevant 
requests from the investors and guaranteed the regulatory 
sovereignty of the states in question, thus establishing a 
hierarchical order between international norms for the protection 
of the interests at stake. 

Uruguay and Australia have not excluded from their defenses 
the applicability of international investment rules as well as 
arbitration law (Voon, Mitchell, 2011; Ng, 2013; Klopschinsk, 
2020). The effectiveness of the protection that respected 


investors abroad according to treaties relating to investments 


competence and admissibility, 17 December 2015, parr. 111, 390, 395-399. 

37Philip Morris Asia Ltd. v. Australia, PCA, case n. 2012-12, op. cit., par. 265- 
266: “(...) commencement of treaty-based investor-state arbitration constitutes an 
abuse of right (or abuse of process) when an investor has changed its corporate 
structure to gain the protection of an investment treaty at a point in time where a 
dispute was foreseeable (...)”. 
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and other persons as well as various international treaties to 
personal rights and environmental protection make use of direct 
arbitration clauses to huge compensations and as foreseen by the 
compensation for expropriation, thus establishing the framework 
of state laws that concern the contracting states, activating the 
ICSID arbitration and resorting to courts, where sentences of an 
interstate nature cannot be valid as an enforceable title for the 
national laws. 

What is predicted is not a rule for all arbitration cases in the 
context of clauses of new generation international treaties 
especially in the sector of tobacco consumption such as for 
example the “carve-out” clauses (Ireland, 2016; Puig, Shaffer, 


2016)**. 


38See in detail Art. 29.5 of “Chapter” 29 of the relevant 2004 free trade 
agreement between the United States and Australia and the art. 29.5 of the Trans- 
Pacific Partnership, TPP of 2015 between Australia, Brunei, Canada, Chile, Malaysia, 
Mexico, New Zealand, Peru, Singapore and Vietnam. This treaty was dedicated to the 
Tobacco Control Measures and affirmed that: “(...) [a] Party may elect to deny the 
benefits of Section B of Chapter 9 (Investment) with respect to claims under Section 
B of Chapter 9 (Investment) if a Party has made such an election. If a Party has not 
elected to deny benefits with respect to such claims by the time of the submission of 
such a claim to arbitration under Section B of Chapter 9 (Investment), a Party may 
elect to deny benefits during the proceedings. For greater certainty, if a Party elects to 
deny benefits with respect to such claims, any such claim shall be dismissed (...) [a] 
tobacco control measure means a measure of a Party related to the production or 
consumption of manufactured tobacco products (including products made or derived 
from tobacco), their distribution, labelling, packaging, advertising, marketing, 
promotion, sale, purchase, or use, as well as enforcement measures, such as 
inspection, record keeping, and reporting requirements. For greater certainty, a 
measure with respect to tobacco leaf that is not in the possession of a manufacturer of 
tobacco products or that is not part of a manufactured tobacco product is not a tobacco 
control measure (...)”. These are provisions that are part of the agreement concluded 
in 2018. thus the related tobacco disputes are excluded within the scope of application 
of the relevant direct arbitration clauses relating to two agreements with Singapore 
and in the free trade agreement with Australia of 2003 as well as the Bilateral 
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Some states have chosen to withdraw from ICSID, thus 
establishing international treaties on investments and legitimacy 
of non-discriminatory domestic regulatory measures for the 
protection of public interests of an obviously non-economic 
nature. 

As regards third countries that are called to arbitration, their 
procedural process is based on amicus curiae, i.e. on foreign 
litigants who are bearers of specific interests relating to the 
dispute (Baltag, 2020). The ICSID arbitration as amended 
since 2022*°, has also included the participation of third 


countries. The free trade commission was also created for the 


Investment Treaty with Kazakhstan of 2018. 

39Methanex v. United States, NAFTA/UNCITRAL Arbitration, award on 
Request for Third Parties to Intervene as Friend Curiae, 15 January 2001; UPS v. 
Canada, NAFTA/UNCITRAL arbitration, award on the request of third parties to 
intervene as amici curiae, 17 October 2001:https://www.italaw.com/cases/1 138; 
Vivendi v. Argentina, ICSID case no. ARB/03/19, “order” in response to the request 
for transparency and participation as amicus curiae, 19 May 2005. This intervention 
was instead rejected, among other things, in the case Aguas del Tunari v. Bolivia, 
letter, January 29, 2003; in the joined cases Bernhard Von Pezold v. Zimbabwe 
(ICSID Case No. ARB/10/15) and Border Timbers v. Zimbabwe (ICSID case no. 
ARB/10/25), “Procedural Order” no. 2, 26 June 2012, parr. 56- 
63:https://www.italaw.com/cases/1472; in the cases Apotex Holdings Inv. and Apotex 
Inv. v. United States, ICSID case no. ARB(AF)/12/1, “Procedural Order on the 
Participation of the Applicant, BNM, As a Non-Disputing Party” and “Procedural 
Order on the Participation of the Applicant, Mr Barry Appleton, As a Non-Disputing 
Party”, 4 March 2013, where the tribunal assessed requests for third party 
participation according to the criteria of the Free Trade Commission of the 2003 
NAFTA Treaty. Other ICSID tribunals have then referred to the same criteria, despite 
the principle of the precedent not operating on the international plan. I point out, for 
example, Odyssey Marine Exploration, Inc. v. Mexico (ICSID case no. UNCT/20/1), 
“Procedural Order” no. 6, December 20, 2021, including dissenting opinion by 
Philippe Sands, parr. 6: https://www.italaw.com/cases/7261 

40In particular we noticed artt. 32 and 37 of the text of 2006 and articles n. 67 and 
68 of the text of 2022. 
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interpretation of the NAFTA Treaty“’. 

Arbiters of interpretation of international treaties on investments 
favor regulatory diversification, which extends the suitability of 
attribution to international standards applicable to the sector, 
such as for example the protection of the environment, people, 
cultural and artistic heritage, etc. (Gazzini, 2016; Hollis, 2020)”. 
It is an interpretation based on the Vienna Convention on the 
Law of Treaties (VCLT) for bilateral treaties on matters of a 
traditional nature, which are part of the applicable law regarding 
the dispute according to rules of international law (Simma, Kill, 
2008; Salacuse, 2009- 2010; Montt, 2012). 

The rules of international law and above all for the protection of 
non-economic interests have favored the defendant state and the 
appellant investor given the annulment of arbitration rulings for 
the appellant investor, which attributed to general principles 


such as the right to defence*’ and the right to equality of the 


41ICSID in the case of Apotex Holdings Inv. and Apotex Inv. v. United States, 
op. cit., “(...) non-disputing party submission would assist the Tribunal in the 
determination of a factual or legal issue related to the proceeding by bringing a 
perspective, particular knowledge or insight that is different from that of the disputing 
parties; (b) the non-disputing party submission would address a matter within the 
scope of the dispute; (c) the non-disputing party has a significant interest in the 
proceeding (...)”. 

42See Art. 31, par. 3, lett. c), VCLT. 

A3As cases of annulment see the next cases: Wena Hotels v. Egypt, ICSID case 
no. ARB/98/4, award, 28 January 2002, par. 57: https://www.italaw.com/cases/1162; 
MTD vy. Chile, ICSID case no. ARB/O1/7, award, 21 March 2007, par. 49: 
https://www.italaw.com/cases/717; CDC v. Seychelles, ICSID case no. ARB/02/14, 
award, 29 June 2005, par. 49: https://www.italaw.com/cases/3439; Azurix v. 
Argentina, ICSID case no. ARB/O1/12, award, 1 September 2009, par. 212: 
https://www. italaw.com/sites/default/files/case-documents/ita0065.pdf; Enron 
Corporation and Ponderosa Assets L.P. v. Argentina, ICSID case no. ARB/O1/3, 
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parties in dispute (Tanzi, 2020; Mclachlan, 2021)”. 
Within this context, we recall the Saluka v. Czech Republic case 


where the court noted: 


“(...) customary international law to deny that the regulatory action 
implemented by the host state could amount to an expropriation (...)”*’. 


This was not a necessary line for all arbitrators as we have seen 
from the European Court of Human Rights (ECtHR), which 
decided whether the host state expropriated the property, i.e. the 
investment of the appellant investor’, as for example in SPP v. 
Egypt and Parkerings v. Lithuania cases. In such cases the 


courts confirmed the UNESCO Convention of 1972 for the 


award, 30 July 2010, parr. 193, 195 and 197: https://www.italaw.com/cases/401; The 
court in Lauder v. Czech Republic referred to the “right to a court (...)” (UNCITRAL 
arbitration, award, 3 September 2001, parr. 200). 

44In relation to the equality of the parties, the annulment decisions in the cases 
MINE v. Guinea, ICSID case no. ARB/84/4, award, 6 January 1988, parr. 
5.06:https://www.italaw.com/cases/3361; Azurix v. Argentina, ICSID case no. 
ARB/01/12, award, 14 July 2006, par. 213; and Enron Ponderosa Enron Corporation 
and Ponderosa Assets L.P. v. Argentina, ICSID case no. ARB/01/3, award, 30 July 
2010, parr. 193, 195 and 197. The court in the case of Metalpar v. Argentina recalled 
the equality of the parties (ICSID case no. ARB/03/5, award, 6 June 2008, parr. 153- 
155). See also: Institut de droit international, Eighteenth Commission, Equality of 
Parties before International Investment Tribunals, Resolution, session of The Hague, 
31 August 2019. 

ASUNCITRAL, “Partial Award”, 17 March 2006, par. 261-262: “(...) the 
principle that a state does not commit an expropriation and is thus not liable to pay 
compensation to a dispossessed alien investor when it adopts general regulations that 
are ‘commonly accepted as within the police power of states’ forms part of customary 
international law today (...)”. 

AGICSID, Mondev v. United States, ICSID case no. ARB(AF)/99/2, award, 11 
October 2002, parr. 143-144: https://www.italaw.com/cases/715; Tecmed v. Mexico, 
ICSID case no. ARB(AF)/00/2, award, 29 May 2003, par. 122; Azurix v. Argentina, 
ICSID case no. ARB/O1/12, award, 14 July 2006, parr. 311-312; and Saipem v. 
Bangladesh, ICSID case no. ARB/05/07, award on jurisdiction and recommendation 
for provisional measures, 21 March 2007, parr. 130-132: 
https://www.italaw.com/cases/951 
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Protection of Cultural and World Heritage*’. 


In the Myers v. Canada case the court noted the: 


“(...) Basel Convention of 1989 on the control of transboundary movements 


of hazardous wastes and their management (...)’”’. 


In the Pope & Talbot v. Canada case the court noted: 


“(...) the application of the rules of the NAFTA Treaty on the free movement 
of trade” (...) to integrate into the applicable law deriving from international 
treaties relating to investments the international rules to the protection of 
rights of the person provided for in the 1966 United Nations Covenant on 
Economic, Social and Cultural Rights or those of the Inter-American 
Convention on the Rights of the Person (...) contracts and other applicable 
sources did not provide for such an integration and the arbitral tribunals were 
able in their discretion to limit themselves to letter of what they have 
established” (...) the arbitral tribunals have refused to apply international 
tules relating to other sectors even at the request of investors, not accepting 


such claims (...)”*’. 


47SPP v. Egypt, ICSID case no. AF/84/3, award on the merits, 20 May 1992, 
parr. 150-154: _ https://jusmundi.com/en/document/decision/en-southern-pacific- 
properties-middle-east-limited-v-arab-republic-of-egypt-decision-on-preliminary- 
objections-to-jurisdiction-wednesday-27th-november-1985; Parkerings v. Lithuania, 
ICSID case no. ARB/05/8, award, 11 September 2007, parr. 381-394. 

48Award NAFTA/UNCITRAL, “Partial Award”, 13 November 2000, parr. 209- 
217. 

49Award UNCITRAL, award on the merits, fase 2, 10 April 2001, parr. 45-82. 

50ICSID, SAUR v. Argentina, ICSID case no. ARB/04/4, award on jurisdiction 
and liability for damage, 6 June 2012, parr. 328-332: “(...) basic human rights such as 
life, health, personal integrity and education, which were directly threatened by the 
socio-economic crisis suffered in Argentina (...)”, ICSID case no. ARB/03/23, award, 
11 June 2012, parr. 909-91. Von Pezold v. Zimbabwe (ICSID Case No. ARB/10/15) 
and Border Timbers v. Zimbabwe (ICSID case no. ARB/10/25) regarding the 
relevance of the United Nations Declaration on the Rights of Indigenous Peoples for 
the resolution of the dispute at the origin of the arbitration proceedings, “Procedural 
Order” no. 2, 26 June 2012, parr. 58-59. 

51case ICSID n. ARB/06/1, Spyridon Roussalis v. Romania, award, 7 December 
2011, par. 312 “(...) possibility that the international obligations of the Contracting 
States mentioned at Article 10 of the BIT could include obligations deriving from 
multilateral instruments to which those states are parties, including, possibly, the 
European Convention of Human Rights and its Additional Protocol No. 1. But the 
issue is moot in the present case and does not require decision by the Tribunal, given 
the higher and more specific level of protection offered by the BIT to the investors 
compared to the more general protections offered to them by the human rights 
instruments referred above. Consequently Article 10 of the BIT cannot, in its own 
terms and in the instant case, serve as a useful instrument for enlarging the protections 
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The interpretation on general principles, relevant to the 
procedural process of arbitrations, are applied to contractual 
rules regarding the fair and just treatment favorable to the 
protection of the interests of investors, thus enhancing the 
contribution to the development of the host state as well as the 
application of rules agreements on the definition of investment, 


within the framework of arbitration cases. 


The obligation of a fair and just trial 

Most favored nation treatment as a principle of international law 
presupposes some important meta-principles for its fair, 
reasonable and correct functioning in relations between host 
state and foreign investor. These principles are included in the 
fair and equitable treatment (Weiler, 2013) as pathways that 
establish investment flows especially after the period that began 
decolonization as well as principles of interest between states 
and investors for the resolution of disputes, for peace and 
international security (Mouawad, 2021). 

These clauses had as their objective the balance of relations 
between two objects as well as to reduce conflicts of interest 
between host states and foreign investors, as legal bases also on 
a procedural level for the direct arbitration clauses that were 


provided for by the same treaties. 


available to the Claimant from the Romanian State under the BIT (...)”. 
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The interpretation and application of the principle of fair and 
just trial in arbitration practice has not had a unanimous 
character given the characterization of numerous acts of 
nationalization and expropriation that were carried out in time. 
The continuous struggle of arbitration cases has become 
complex due to application and interpretation of related 
obligations for a fair and equitable trial. The concern for 
economic objectives was of an autonomous basis given its 
complexity (Wongkaew, 2019; Kaldunski, 2020; Kopar, 2021; 
Landmann, 2022) as well as the difficulty of defining the 
margins of standards for good faith, transparency, 
reasonableness, loyalty and proportionality. 

Loyalty and logic in relations between host states and foreign 
investors was the main reason for states to include standards for 
international investment treaties such as treaty standards that are 


based on possible conflicts of interest between a foreign investor 


52ICSID in the Mondev v. United States of America, ICSID case no. 
ARB(AF)/99/2, award, 11 October 2002, parr. 118; and Ioan Micula, Viorel Micula, 
S.v. EuropeanFood S.A, S.v. Starmill S.R.L. and S.v. Multipack S.R.L. v. Romania, 
ICSID case no. ARB/05/20, award 11 December 2013, parr. 505-506: 
https://jusmundi.com/en/document/decision/sv-ioan-micula-viorel-micula-and-others- 
y-romania-i-hogsta-domstolens-beslut-friday-17th-march-2023; El Paso Energy 
International Co. v. Argentina, ICSID ARB/03/15, award, 31 October 2011, par. 518: 
“(...) the same way as one can speak of creeping expropriation, there can also be 
creeping violations of the FET standard. According to the case-law, a creeping 
expropriation is a process extending over time and composed of a succession or 
accumulation of measures which, taken separately, would not have the effect of 
dispossessing the investor but, when viewed as a whole, do lead to that result. A 
creeping violation of the FET standard could thus be described as a process extending 
over time and comprising a succession or an accumulation of measures which, taken 
separately, would not breach that standard but, when taken together, do lead to such a 
result (...)”. 
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and host state according to homogeneous interests in the 
economic sector. It is a path that is certainly different for each 
state and very difficult to follow one's own path of homogeneity 
in the investment sector. Arbitration cases based on contractual 
clauses. 

Fair and equitable treatment include heterogeneous, economic 
interests of a private and public nature. This standard of 
treatment has also been introduced to the new investment 
treaties. The development of an _ international political 
framework of the Union on the matter also goes beyond the 
commercial policy and is part of the sustainability of foreign 
investments under standards of precise treatments (Klager, 
2011; Dumberry, 2013; De Luca, 2014; Palombino, 2018; 
Dulac, Lin Hoe, 2021), which must also be respected and 
recognized by the investor™. 

Obliging treatment as a minimum standard of general 
international law for a foreign investor has been a path followed 


in various countries such as the United States (Schreuer, 2005; 


53We notice the bilateral treaty between Italy and Cuba of 1993, Italy and Czech 
Republic of 1996 as well as United Kingdom and India of 1984. In particular, art. 10 
of the Energy Charter Treaty highlighted numerous arbitration cases as a type of 
clause that found its basis in the convention for the protection of foreign ownership 
that was adopted by the OECD in 1967. According to UNCTAD, the choice of OECD 
guided many states towards the majority of treaties concluded which have not 
included many details on the matter. See also in argument: UNCTAD, Fair and 
Equitable Treatment. UNCTAD Series on IAs II: A Sequel, Geneve, 2012. 
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Paparinskis, 2014)** and the Canada's Model BIT of 2021°. 
Meta principles relating to good and fair treatment such as good 
faith’’, arbitrariness’’, proportionality™, due diligence” and lack 
of reasonableness are standard to a regulatory context of the 


contracting states, which are taken into account from the 


54See in particular, Art. II, par. 2, letter. (a) of the 1991 Bilateral Investment 
Treaty between the United States and Argentina as well as Art. II, par. 3, letter. (a) of 
the 1994 Bilateral Investment Treaty between the United States and Ukraine which is 
affirmed that: “(...) in no case (...) less than that required by international law (...)”. 
See also art. 5 of the treaty establishing the North America Free Trade Area (NAFTA) 
of 1993 and art. 5, par. 2(a), of the 2012 US Model BIT, which is noticed that: “(...) 1. 
{e]ach Party shall accord to covered investments treatment in accordance with 
customary international law, including fair and equitable treatment (...) obligation in 
paragraph 1 to provide: (a) “fair and equitable treatment” includes the obligation not 
to deny justice in criminal, civil, or administrative adjudicatory proceedings in 
accordance with the principle of due process embodied in the principal legal systems 
of the world (...)”. 

55Art. 8 has dedicated itself to the minimum standard of treatment which it 
defines in an absolute and detailed way. 

56Tecmed v. Mexico, ICSID case no. ARB(AF)/00/2, award of 29 May 2003, par. 
153. ICSID no. ARB(AF)/00/1, award, 9 January 2003, parr. 180-184). 

57ICSID case no. ARB/O1/8, award, 20 April 2005, parr. 285-292; Lauder v. 
Czech Republic, UNCITRAL, award, 3 September 2001, parr. 214-221: 
https://jusmundi.com/en/document/decision/en-ronald-s-lauder-v-czech-republic- 
award-monday-3rd-september-2001, “(...) discriminatory and arbitrary measure 
against the appellant investor (...)”. 

58Arbitration of the Stockholm Chamber of Commerce, Charanne and 
Construction Investments v. Spain, case 062/2012, award, 21 January 2016, par. 517: 
“(...) for proportionality, the Arbitral Tribunal considers that this criterion is satisfied 
as long as the changes are not capricious or unnecessary and do not amount to 
suddenly and unpredictably eliminate the essential characteristics of the existing 
regulatory framework (...)”. 

59The decision of 15 October 1926, of the Joint Committee on Complaints of 
United States Investors against Mexico relating to the L.F.H. case. Neer (USA) v. 
Mexico (UN Reports of International Arbitral Awards, 2006, p. 60, 61-62) clarifies 
that; “(...) the treatment of an alien, in order to constitute an international delinquency 
should amount to an outrage, to bad faith, to willful neglect to duty, or to an 
insufficiency of governmental action so far short of international standards that every 
reasonable and impartial man would readily acknowledge its insufficiency (...)”. 
Glamis Gold v. United States, NAFTA/UNCITRAL Arbitration, award, 8 June 2009, 
parr. 22. Merrill & Ring Forestry L.P. v. Canada, UNCITRAL Arbitration, award, 31 
March 2010, parr. 207, 208, 210 and 213; Cargill Incorporated v. Mexico, ICSID case 
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beginning of the signing of the treaty™. 

The univocal character of the concept of minimum standard of 
treatment, as a parameter of obligation to fair and just treatment 
in global international law, is presented in a distinct and 
applicable way in treaties®’. Therefore, many times the arbitral 
tribunals have taken into consideration the jurisprudence of the 
ECtHR, thus defining above all the principle of proportionality” 


as well as the denial of justice”. 


no. ARB(AF)/05/2, award, 18 September 2009, parr. 281; ADF Group Inv. v. United 
States, ICSID case no. AR-B(AF)/00/1, award 9 January 2003, parr. 113, 179; 
Mondev v. United States of America, ICSID case no. ARB(AF)/99/2, award, 11 
October 2002, parr. 116. (S.D. Myers v. Canada, NAFTA/UNCITRAL Arbitration, 
“Partial Award”, 13 November 2000, parr. 263: https://www.italaw.com/cases/969; 
“(...) indisputably outrageous misconduct (...) such an unjust or arbitrary manner that 
the treatment rises to the level that is unacceptable from the international perspective 
(...) must be made in light of the high measure of deference that international law 
generally extends to the right of domestic authorities to regulate matters within their 
own borders (...) determination must also take into account any specific rules of 
international law that are applicable to the case (...)”. 

60The UNCITRAL Arbitral Tribunal in the case of Pope & Talbot Inv. v. Canada, 
phase 2 of 10 April 2001, par. 118, affirms that: “(...) Article 1105 to require that 
covered investors and investments receive the benefits of the fairness elements under 
ordinary standards applied in the NAFTA countries, without any threshold limitation 
that the conduct complained of be “egregious”, “outrageous” or “shocking,” or 
otherwise extraordinary (...)”. 

61Bilcon of Delaware Inc. and Others v. Canada, UNCITRAL Arbitration, PCA, 
Case No. 2009-04, 17 March 2015, par. 258ss. 

62Tecmed v. Mexico, ICSID case no. ARB(AF)/00/2, award of 29 May 2003, par. 
122; and Azurix v. Argentina, ICSID case no. ARB/01/12, award, 14 July 2006, par. 
311. 

63Mondev v. United States, ICSID case no. ARB(AF)/99/2, award, 11 October 
2002, especially parr. 139-144: “(...) claim for a denial of justice in international law 
(...)”. See also the cases: Jan Oostergetel and Theodora Laurentius v. Slovakia, 
UNCITRAL arbitration, award, 23 April 2012, par. 
291:https://www.italaw.com/cases/1222; and Iberdrola Energia S.A. v. Guatemala, 
ICSID case no. ARB/09/5, award, 17 August 2012, par. 429: 
https://www.italaw.com/cases/1518; In The Rompetrol Group N.V. case v. Romania, 
ICSID case no. ARB/06/3, award, 6 May 2013, parr. 168-172: 
https://www.italaw.com/cases/920 
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The investor of a contracting state to an international treaty, that 
has included obligations on fair and just treatment, is relevant to 
the conduct of a contracting state that is host state to domestic 
law. 

Investors are different for the establishment of an arbitral 
tribunal against the host state especially after the change in the 
regulatory framework of their investment, putting at the 
forefront stability and predictability combined with clauses 
regarding expropriation, as compensation claims based on the 
Hull formula, which it has been foreseen in many treaties. 
Compensation as a consequence of an indemnity has to do with 
the claims of the appellant investors first of all who want to ask 
for compensation due to the failure to protect their expectations 
as well as the illegality of the related changes which have to do 
with the regulatory sovereignty of the guest status. Thus, the 
courts required for investors the legislative changes which 
amounted to violations of fair and equitable treatment as well as 
to the indirect expropriations of the regulatory takings, which 
were compatible with the international treaty in the investment 
sector and applicable for the payment of compensation for 


expropriation based on the same treaty™. 


64ICSID ARB/O1/12, Azurix v. Argentina, award of 14 July 2006, par. 310: “(...) 
issue is not so much whether the measure concerned is legitimate and serves a public 
purpose, but whether it is a measure that, being legitimate and serving a public 
purpose, should give rise to a compensation claim. In the exercise of their public 
policy function, governments take all sorts of measures that may affect the economic 
value of investments without such measures giving rise to a need to compensate (...)”. 
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Choosing the interpretative methods for an individual case also 
shows that the clarifications of the fair and equitable treatment 
of the applicable rules are rejected by the courts and the claims 
of the plaintiff investor according to the expectations of their 
own rules”. 


Within this framework we recall Art. 3 of the Model BIT of 


Total S.A. v. Argentina, ICSID case no. ARB/04/01, Civil Liability Decision, 27 
December 2010, parr. 333: “(...) the violation of the obligation of fair and equitable 
treatment, pursuant to art. 10 of the Energy Charter Treaty, by virtue of the investor's 
need for national legislation of the host state that is stable and deriving from rational 
and proportional conduct of the aforementioned state. Other courts have accepted the 
claim of the appellant investors that the obligation of fair and equitable treatment 
placed by the international treaty at the basis of their jurisdiction also protected their 
expectations on the stability of the national law of the host state, as legitimate 
expectations. I highlight, among others, the following cases Venezuela Holding BV 
and Others v. Venezuela, ICSID case no. ARB/07/27, award, 9 October 2014, parr. 
256; Eiser Infrastructure Ltd., Energia Solar Luxembourg S.A.R.L.v. Spain, ICSID 
case no. ARB/13/36, award, 4 May 2017: https://www.italaw.com/cases/5721; in 
particular parr. 362-365, 382; Masdar Solar & Wind Cooperatief U.A. v. Spain, 
ICSID case no. ARB/14/1, award, 16 May 2018, parr. 516-517, 520-521: 
https://www.italaw.com/cases/6608; Infrastructure Services Luxembourg SARL, 
Energia Termosolar B.V. (formerly Antin Infrastructure Services Luxembourg 
S.A.R.L. and Antin Energia Termosolar B.V.) v. Spain, ICSID case no. ARB/13/31, 
award, 15 June 2018, pars. 532, 556-560: https://www.italaw.com/cases/2319 

65Glamis Gold v. United States of America, NAFTA/UNCITRAL arbitration, 
award, 8 June 2009, par. 767; Mamidoil Jetoil Greek Petroleum v Albania, ICSID 
case no. ARB/11/24, award, 30 March 2015, parr. 648, 660-662; Charanne and 
Construction Investments v. Spain, Stockholm Chamber of Commerce arbitration, 
case 062/2012, award, 21 January 2016, parr. 493-494, 499, 539: 
https://www.italaw.com/cases/2082, which is affirmed that: “(...) of the gradual nature 
of the regulatory changes that have occurred on a national level, Spain's new rules 
were proportionate, reasonable, not arbitrary and/or contrary to public interests (...)”. 
In the case of Spyridon Roussalis v. Romania, ICSID n. ARB/O6/1, award, 7 
December 2011, par. 691: “(...) argument that the state authorities behavior in 
conducting too many inspections and imposing too severe penalties, namely 
suspensions or revocations of operating permits, would amount to a failure to protect 
its legitimate expectations is not justified (...) regulations by a state reflect a clear and 
legitimate public purpose. In the Tribunal’s view, Claimant may not have expected 
that the state would refrain from adopting regulations in the public interest, nor may 
Claimant have expected that the Romanian authorities would refrain from 
implementing those regulations (...)”. 
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2020, as well as the related Art. 5 of the same Model BIT, par. 


2 which states: 


“(...) the mere fact that a Contracting Party regulates through general 
measures, including a modification to its laws, in a manner which negatively 
affects a covered investment or interferes with an investor’s expectations, 
including its expectations of profits, does not amount to a breach of an 
obligation under this Agreement, as long as this is non-discriminatory, 
reasonable and proportionate” (...) contracting Party breaches the obligation 


66In particular the Model BIT of Italy of 2020 in par. 1 of art. 3 affirms that: 
“(...) contracting Party in its territory shall at all time ensure fair and equitable 
treatment to investors of the other Party and to their covered investments. Neither 
Contracting Parties shall take unjustified, unreasonable or discriminatory measures 
against measures the management, maintenance, exploitation, transformation, 
enjoinment, use, ownership or investors! right of disposition of investments effected 
by investors of the other Contracting Party in its territory, as well as by undertakings 
in which these investments have been effected (...) contracting Party breaches the 
obligation of fair and equitable treatment referred to in this paragraph, if a measure or 
series of measures constitutes: (a) denial of justice in criminal, civil or administrative 
proceedings; (b) fundamental breach of due process, including a fundamental breach 
of transparency, in judicial and administrative proceedings; (c) manifest arbitrariness; 
(d) targeted discrimination on manifestly wrongful grounds, such as gender, race, 
nationality, sexual orientation or religious belief; (e) abusive treatment of investors, 
such as coercion, harshness and harassment (...)”. See also the Model BIT of 
Netherlands of 2019 in particular art. 9, par. 2. equally important is Art. 9.3, par. 2, of 
the investment chapter of the free trade treaty between the European Union and its 
member states and Singapore of 2015. Art. 8.10, par. 2, of the CETA investment 
chapter between the European Union, its Member States and Canada of 2016 as well 
as India's Model BIT of 2015, which is affirmed that: “(...) party shall not subject 
Investments of Investors of the other Party to Measures which constitute: (i) Denial of 
justice under customary international law; (ii) Un-remedied and egregious violations 
of due process; or (iii) Manifestly abusive treatment involving continuous, unjustified 
and outrageous coercion or harassment (...)”. 

67Art. 2.2, par. 2, of the relevant entitled: investment protection chapter which is 
part of the 2019 free trade agreement between the European Union, its Member States 
and Vietnam affirms that: “(...) greater certainty, this Chapter shall not be interpreted 
as a commitment from a Party that it will not change its legal and regulatory 
framework, including in a manner that may negatively affect the operation of 
investments or the investor’s expectations of profits (...)”. Parr. 3 and 4 affirmed that: 
“(...) greater certainty and subject to paragraph 4, a Party’s decision not to issue, 
renew or maintain a subsidy or a grant shall not constitute a breach of this Chapter in 
the following circumstances: (a) in the absence of any specific commitment to an 
investor of the other Party or to a covered investment under law or contract to issue, 
renew, or maintain that subsidy or grant; or (b) in accordance with any terms or 
conditions attached to the issuance, renewal or maintenance of the subsidy or grant. 4. 
For greater certainty, nothing in this Chapter shall be construed as preventing a Party 
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of fair and equitable treatment referenced in this paragraph, if a measure or 
series of measures constitutes: (a) denial of justice in criminal, civil or 
administrative proceedings; (b) fundamental breach of due process, including 
a fundamental breach of transparency, in judicial and administrative 
proceedings; (c) manifest arbitrariness; (d) targeted discrimination on 
manifestly wrongful grounds, such as gender, race, nationality, sexual 
orientation or religious belief; (e) abusive treatment of investors, such as 
coercion, duress and harassment (...)”. 


These are rules of conduct of the host state which constitute a 


t% 


violation of the obligation of fair and just treatment®’. The same 


article as a margin of discretion to a court applying and 
interpreting the relevant dispute according to rules included in 


art. 4 which affirms that: 


“(...) the Tribunal may take into account whether a Party made a specific 
representation to an investor to induce a covered investment, that created a 
legitimate expectation, and upon which the investor relied in deciding to 
make or maintain the covered investment, but that the Party subsequently 
frustrated (...)’”. 


These are precise, general rules that are part of direct 
expropriations from regulatory acts of a non-discriminatory 
nature of the host state. The transfer of ownership of the state 
ablation act and the verification of those indirect lines put the 
exercise of the regulatory power of the host state to a formal 
transfer of ownership as a qualified act against the foreign 


from discontinuing the granting of a subsidy or requesting its reimbursement, or as 
requiring that Party to compensate the investor therefore, where such action has been 
ordered by one of its competent authorities listed in Annex 1 (Competent Authorities) 
Gas) 

68We repeat the Model BIT of Italy of 2020 and especially art. 3, par. 3. The 
Model BIT of Belgium-Luxembourg Economic Union (BLEU) of 2019 and Art. 4, 
par. 3. The Model BIT of Netherlands of 2019, art. 9, par. 3. The chapter of CETA of 
2016, especially art. 8.10, par. 3. 

69See also Art. 8.10, par. 4 of the chapter on CETA investments between the 
European Union, its Member States and Canada of 2016. The Model BIT of 
Netherlands of 2019 and especially the art. 9. also the treaty of free trade between the 
European Union and its members and Singapore of 2018 according to art. 2.4. par. 2. 
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investor in a non-discriminatory manner to a general public 
objective. In the same line of thought is the Draft for the Pan- 
African Investment Code regarding the calculation of 


compensation for expropriation which reports: 


“(...) the assessment of adequate compensation shall be based on an equitable 
balance between the public interest and interest of the investor affected, 
having regard to all relevant circumstances and taking into account the 
current and past use of the property, the history of its acquisition, the extent 
of previous profit made by the foreign investor through the investment, and 
the duration of the investment (...)”””. 


Investments, international treaties and regional development 
The continuing trend of international treaties, which in a certain, 
flexible and predictable manner include the interests of the 
investor in a non-exhaustive manner as provisions susceptible to 
application of the transnational economic activities, which are 
listed by way of example, thus guaranteeing the heterogeneous 
investments that protect the promotion of investments abroad”. 

The ICSID convention is the path to defining the investment in a 


precise way (Broches, 1966), also arriving at the definition of 


70See art. 12, par. 2. 

71We notice the bilateral treaty between Italy and Lebanon of 1997 which 
affirmed that: “(...) “investment” means every kind of asset established or acquired 
by an investor of one Contracting Party in the territory of the other Contracting Party 
in accordance with the laws and regulations of the latter and shall include particularly, 
but not exclusively: a) movable and immovable property as well as any other rights in 
rem, such as mortgages, liens, and pledges (...) c) claims to money which have been 
used to create an economic value or claims to any performance having an economic 
value; d) intellectual property rights, such as copyrights, patents, industrial designs or 
models, trade or service marks, trade names, technical processes, know-how and 
goodwill, as well as other similar rights recognized by the laws of the Contracting 
Parties (...)”. 
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two-tier as a clarification of asset-based” and enterprise-based”. 
These are terms that define and reconstruct a general orientation 
with univocal solutions where case-by-case evaluation is an 
option for the appellant. 

This variety of treaties reflects the relative approach for arbitral 
tribunals with arbitration within the normative spirit of ICSID 
being used more by those of UNCITRAL and CCI. Thus the 
subjective definition is preferred for investment where direct 
arbitration functions as a basis for depoliticization of an 
international climate for investment in arbitration at a high level 
towards a consensus of a foundation (cornerstone) that has to do 
with competence of the arbitral tribunal of the ICSID”. 

The ICSID arbitration clause allows to the treaty and a contract 
the relative jurisdiction that decide for the outer limits. The 


courts have not taken into account the definition of the ICSID 


72When we speak about “asset-based” we are referring precisely to an 
“expenditure to acquire property or assets to produce revenues (...)”. 

73Various agreements establishing free trade zones such as through Nicaragua 
and Messico of 1992, Chile of 1998, El Salvador and Guatemala of 200 and the 
Model of the United States of 2012, the treaty of NAFTA, the Energy Charter Treaty 
takes into consideration the investment, defining it as an investment made in the 
territory of a contracting state that: “(...) owned or controlled directly or indirectly 
(iss) 

74According to Art. 25 of the ICSID Convention the arbitral tribunal shall rely on 
the written consent of the parties where the dispute arises from an investment abroad 
where the investment of an investor from an ICSID member state and another ICSID 
member state. According to art. 25, par. 1 of the ICSID convention refers to the 
following: “(...) jurisdiction of the Centre shall extend to any legal dispute arising 
directly out of an investment, between a Contracting State (or any constituent 
subdivision or agency of a Contracting State designated to the Centre by that state) 
and a national of another Contracting State, which the parties to the dispute consent in 
writing to submit to the Centre. When the parties have given their consent, no party 
may withdraw its consent unilaterally (...)”. 
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arbitrator's own consent according to the idea of an objective 
notion that prefers the one pre-established by art. 25. 

Another problem was the inclusion of an objective notion that 
had to be consonant with the ICSID courts, interpreting the 
investment according to art. 25 in the notion of a legal 
instrument, where the international treaty is part of the ICSID” 
convention as well as a possible solution of the double-barreled 
and/or the double-keyhole approach (Reed, Scanlon, Atanasova, 
(2019). 

The Salini Costruttori S.p.A. and Italstrade S.p.A. v. Morocco 
case” presented a double test where the ICSID stated that: 


“(...) the economic transaction which is the subject of the dispute is an 
investment by evaluating its compliance first with the applicable investment 
treaty and secondly with the ICSID Convention (...) four elements would be 
essential for an objective definition of investment, namely (a) a contribution 
[by the investor], (b) a certain duration over which the project is 
implemented, (c) sharing the operational risks, and (d) a contribution to host 


state's development (...)”””. 


The relevant ruling gave rise to a qualification of foreign 
development investment for the host state as a constitutive 


element of the reference of treaties under the jurisdiction of an 


75Ceskoslovenska Obchodni Banka, A.S. (CSOB) v. Slovakia, ICSID case no. 
ARB/97/4, award on objections to jurisdiction, 24 May 1999, parr. 68: 
https://www.italaw.com/cases/238; Joy Mining Machinery Ltd. v. Egypt, ICSID case 
no. ARB/03/11, award on _ Jurisdiction, 6 August 2004, parr. 49: 
https://www.italaw.com/cases/590; Toto Costruzioni Generali S.p.A. v. Lebanon, 
ICSID case no. ARB/O07/12, award on jurisdiction, 11 September 2009, parr. 66: 
https://www.italaw.com/cases/1108 

76Salini Costruttori S.p.A. and Italstrade S.p.A. v. Morocco, ICSID case no. 
ARB/00/4, award on the jurisdiction of the court, 23 July 2001: 
https://www. italaw.com/cases/958 

77See par. 52 of the award. 
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ICSID arbitral tribunal. The Salini test was the basis for a 
general reference of arbitration practice where, in a non- 
univocal manner, it proposed case-by-case assessment as the 
only solution. 

The courts have thus applied a flexible approach to this test by 
taking into consideration elements of a constitutive nature such 
as typical characteristics of investments and as prerequisites of a 
mandatory nature of the principles established by the ICSID 
convention (Schreuer, Malintoppi, Reinisch, Sinclair, 2009)”, 
such as rules of general and precise orientation”. 


These are courts with constituent elements® that are referred to 


78See Malaysian Historical Salvors v. Malaysia, ICSID case no. ARB/05/10, 
Jurisdiction award, 17 May 2007, parr. 69-146: https://www.italaw.com/cases/646 

79See Art. 10.28 of the investment chapter of the 2004 United States-Dominican 
Republic-Central America Free Trade Agreement; art. 11.17, par. 4, of the investment 
chapter of the US-Australia Free Trade Agreement of 2004. the US Model BIT of 
2012. The Draft Free Trade Treaty with Thailand which are suspended in 2014 due to 
the military coup in Thailand and reopened in 2019. 

80Jan de Nul N.V., Dredging International N.V. v. Egypt, ICSID case no. 
ARB/04/13, award on jurisdiction, 16 June 2006, par. 91: 
https://www.italaw.com/cases/587; Malaysian Historical Salvors v. Malaysia, ICSID 
case no. ARB/05/10, award on jurisdiction, 17 May 2007, parr. 106. M.v.I. Power 
Group L.v. and New Turbine, Inv. v. Ecuador, ICSID case no. ARB/03/6, award, 31 
July 2007, par. 165: 

https://www.italaw.com/sites/default/files/case-documents/italaw10247.pdf; “(...) 
the requirements that were taken into account in some arbitral proceedings for 
purposes of denoting the existence of an investment protected by a treaty (such as the 
duration and risk of the alleged investment) must be considered as mere examples and 
not necessarily as elements that are required for its existence (...)”. Victor Pey Casado 
and President Allende Foundation v. Chile, ICSID case no. ARB/98/2, award, 8 May 
2008, par. 232: https://www.italaw.com/cases/829; Biwater Gauff (Tanzania) Ltd. v. 
Tanzania, ICSID case no. ARB/05/22, award, 24 July 2008, par. 312; Pantechniki 
S.A. Contractors & Engineers (Greece) v. Albania, ICSID case no. ARB/07/21, 
award, 30 July 2009, parr. 36, 43: https://www.italaw.com/cases/810; Electrabel S.A. 
v. Hungary, ICSID case no. ARB/07/19, award on jurisdiction, applicable law and 
liability for damage, 30 November 2012, parr. 5.43; Philip Morris Brands Sarl, Philip 
Morris Products S.A. and Abal Hermanos S.A. v. Uruguay, ICSID case no. 
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and contribute to the development of the host state as the most 
important*'. Elements that are taken into consideration by other 
courts as well as are denied® in compliance with the domestic 


law of the host state participant*’ and the principle of good 


ARB/10/7, award on jurisdiction, 2 July 2013, parr. 209. The ICSID court competent 
for the case of Saba Fakes v. Tirkiye, ICSID n. ARB/07/20, award, 14 July 2010, 
parr. 99: https:/Awww.italaw.com/cases/429; “(...) the [objective] approach, while the 
ICSID Contracting Parties' freedom to extend ICSID protection to various types of 
economic operations is limited by an objective notion of what was meant to be 
protected within the framework of the ICSID Convention, that notion is appreciated 
through a number of characteristics which should be viewed as benchmarks or 
yardsticks to help a tribunal in assessing the existence of an investment, and their 
proponents or users rightly insist on the flexibility with which they should be used by 
a tribuna’. Accordingly, the characteristics suggested need not be satisfied 
cumulatively and any number of elements may be sufficient to characterize an 
economic operation as an investment in a given case (...)”. ICSID, in particular RSM 
Production Corporation v. Grenada, ICSID case no. ARB/05/14, award, 13 March 
2009, par. 241; Ceskoslovenska Obchodni Banka, A.S. (CSOB) v. Slovakia, ICSID 
case no. ARB/97/4, award on objections to jurisdiction, 24 May 1999, parr. 64. 

81Fedax v. Venezuela, ICSID case no. ARB/96/3, award on objections to 
jurisdiction, 11 July 1997, parr. 43:  https://www.italaw.com/cases/432; 
Ceskoslovenska Obchodni Banka, A.S. (CSOB) v. Slovakia, ICSID case no. 
ARB/97/4, award on objections to jurisdiction, 24 May 1999, parr. 88; Consortium 
R.F.C.C. v. Morocco, ICSID case no. ARB/00/6, award on jurisdiction, 16 July 2001, 
parr. 65: https:/Awww.italaw.com/cases/325; Philip Morris Brands SARL, Philip 
Morris Product S.A. and Abal Hermanos S.A. v. Uruguay, ICSID case no. ARB/10/7, 
award, 8 July 2016, parr. 177-182. Mitchell v. Congo ICSID case no. ARB/99/7, 
award on the request for annulment of the arbitral award, 1 November 2006, parr. 33, 
affirms that: “(...) ad hoc Committee wishes (...) to specify that, in its view, the 
existence of a contribution to the economic development of the host State as an 
essential-although not sufficient-characteristic or unquestionable criterion of the 
investment, does not mean that this contribution must always be sizable or successful; 
and, of course, ICSID tribunals do not have to evaluate the real contribution of the 
operation in question. It suffices for the operation to contribute in one way or another 
to the economic development of the host State, and this concept of economic 
development is, in any event, extremely broad and also variable depending on the case 
(...)”. Malaysian Historical Salvors v. Malaysia, ICSID case no. ARB/05/10, award 
on jurisdiction, 17 May 2007, parr. 111. 

82Joy Mining Machinery Ltd. v. Egypt, ICSID case no. ARB/03/11, award on 
Jurisdiction, 6 August 2004, parr. 53; Helnan International Hotels A/S v. Egypt, 
ICSID case no. ARB/05/19, award on objections to jurisdiction, 17 October 2006, 
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faith’. Elements of an additional nature which recognize the 
host state's relative power to control the investor's conduct under 
various diversity profiles, including the legality of one's 
investment. These courts have excluded the contribution of the 
host state's own development as a key element*’. The elements 
of unambiguity in international practice are not applicable to the 
determination of jurisdiction by an ICSID arbitral tribunal and to 
the times when the arbitration proceedings concern the same 


claimant investors (Krisham, 2008; Dupont, 2011; Grabowski, 


parr. 77: https://www.italaw.com/cases/529 

83Fraport AG Frankfurt Airport Services Worldwide v. Philippines, ICSID case 
no. ARB/03/25, award, 16 August 2007, parr. 
401404: https://www.italaw.com/cases/456; Helnan International Hotels v. Egypt, 
ICSID case no. ARB/05/19, award, 3 July 2008, par. 117; SAUR International v. 
Argentina, ICSID case no. ARB/04/4, award on jurisdiction and liability for damage, 
6 June 2012, parr. 308; Teinver S.A., Transportes de Cercanias S.A. and Autobuses 
Urbanos del Sur S.A. v. Argentina, ICSID case no. ARB/09/1, award on jurisdiction, 
21 December 2012, parr. 313-331: https://www.italaw.com/cases/1648 

84Phoenix Action, Ltd. v. Czech Republic, ICSID case no. ARB/06/5, award, 15 
April 2009, parr. 106-113:https://www.italaw.com/cases/850; Metal-Tech Ltd. v. 
Uzbekistan, ICSID case no. ARB/10/3, award, 4 October 2013, par. 411: 
https://www. italaw.com/cases/2272 

85Consortium Groupement L.E.S.I.-DIPENTA v. Algeria, ICSID case no. 
ARB/03/08, award, 10 January 2005, par. 13(iv): https://www.italaw.com/cases/323; 
Bayindir v. Pakistan, ICSID case no. ARB/03/29, award on jurisdiction, 14 November 
2005, parr. 131-137: https:/Awww.italaw.com/cases/131; L.E.S.I. & ASTALDI v. 
Algeria, ICSID case no. ARB/05/3, award, 12 July 2006, parr. 72(iv): 
https://www.italaw.com/cases/618; Victor Pey Casado and President Allende 
Foundation v. Chile, ICSID case no. ARB/98/2, award, 8 May 2008, par. 233; 
Phoenix Action, Ltd. v. Czech Republic, ICSID case no. ARB/06/5, award, 15 April 
2009, parr. 85-86. See also Saba Fakes v. Turkey, ICSID case no. ARB/07/20, award, 
14 July 2010, parr. 111; KT Asia Investment Group B.V. v. Kazakhstan, ICSID case 
no. ARB/09/8, award, 17 October 2013, paras. 171-173: 
https://www.italaw.com/cases/2277; Electrabel S.A. v. Hungary, ICSID case no. 
ARB/07/19, award on jurisdiction, applicable law and liability for damages, 30 
November 2012, parr. 5.43: “(...) the economic development of the host State is one 
of the objectives of the ICSID Convention and a desirable consequence of the 
investment, but it is not necessarily an element of an investment (...)”. 
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2014; Stepanov, 2020). 

This path of orientation has certainly been followed by states 
giving definitions that include and favor balancing of interests 
that are new between host states and foreign investors. Some 
emerging states have stated that home states and investors have 
contributed the scope ratione materiae, which includes 
investments only through the regulations and laws of the host 
state (legality requirement)*® and/or exclude the list of 
investments which also include: 


“(...) claims to money that arise solely from commercial contracts for the 
sale of goods or services by a person in the territory of a Contracting Party to 
another in the territory of the other Contracting Party; |. the domestic 
financing of such contracts; or m. any order, award, or arbitral award related 
to sub-paragraph (k) or (1), as it lacks of the characteristics of an investment 
(a ae 

It is a point of reference approaching arbitral tribunals that are 


conducive to protecting investor interests as it is noted in 


Petrobart Limited v. Kyrgyzstan case*: 


“(...) contract to undertake an economic activity concerning the sale of gas 
condensate is an investment according to the Treaty. This must also include 
the right to be paid for such a sale (...)”. 


The publication of the UNCTAD of 2020 by the ILA Reform 


86See in particular the Model BIT of India of 2015 and the RCEP of 2020 which 
is concluded with China. 

87See the Model BIT of Italy of 2020 which we noticed the relevant disposition in 
CETA of 2016. the Draft Pan African Investment Code of the African Union of 2016; 
in the 2016 bilateral treaty between Nigeria and Morocco; in the 2018 United States- 
Canada-Mexico NAFTA Revision Free Trade Agreement (USMCA); in the 
investment chapter of the 2019 Free Trade Agreement between the European Union, 
its Member States and Vietnam; and Canada's 2021 Model BIT. The 2018 CPTPP and 
2020 RCEP: “(...) term “investment” does not include an order or award entered in a 
judicial or administrative action or an arbitral proceeding (...)”. 

88Stockholm Chamber of Commerce Arbitration, no. 126/2003, award, 29 March 
2005, par. 6. 
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Accelerator took into consideration the “debt issued by a Party” 
as a result of the conclusions of the arbitral tribunal in the 
Abaclat v. Argentina case® (ii) [i]n any event, the relevant 
bonds and Claimants’ security entitlements therein are both to 
be considered “investments” pursuant to Article 1(1) lit. (c) BIT; 
(iii) If needed to be applied, Claimants’ purchase of security 
entitlements in Argentinean bonds constitute a contribution 
which qualifies as “investment” under Art. 25 ICSID 
Convention” definition of investment and lack of clarity as to 
which assets are covered or excluded from the definition of 
“investment” may extend coverage of the IIA to assets not 
originally intended to be covered and which do not make a 
direct and/or substantial contribution to the host State’s 
sustainable development. Ultimately, the exclusions help to 
prevent claims where uncertainty over the IIA’s coverage 
exists’! long-term capital commitment and employment 


generation”. 


89Draft Pan African Investment Code of the African Union of 2016 refers to the 
debt securities and portfolio of investments which are excluded as also noted in the 
bilateral investment treaty between Niger and Morocco of 2016 between China, Hong 
Kong and Mexico of 2020. 

90Abaclat and Others v. Argentina, ICSID case no. ARB/07/5, award on 
competence and admissibility, 4 August 2011, parr. 387. ICSID no. ARB/17/15, 
award on jurisdiction, 20 August 2020, The ICSID Arbitration Tribunal established 
for the case of Portigon AG v. Spain affirmed that: “(...) “project finance loans” and 
“hedging instruments” can be considered economic activities falling within the scope 
of an international treaty applicable to investments such as the Energy Charter Treaty 
(ap ie 

91“UNCTAD IIA Reform Accelerator”, p. 11. 

92“UNCTAD IIA Reform Accelerator”, p. 12. 
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UNCTAD has highlighted that international treaties have 
included sustainable development in their rules as a mandatory 
requirement of an investment, which also ensures the 
jurisdiction of an arbitral tribunal’’. This is a positive path that 
is sufficient for a limited number of treaties, which lack precise 
indications in the notion of sustainable development in 
consideration of these treaties (Johnson, Sachs, Lobel, 2020). 

This flexibility characterizes the definition of investment in the 
treaties, which are also concluded with the EU, after the entry of 


the treaty of Lisbon (Schacherer, 2021). 


Applicability of international treaties on investments, EU 
and third states 

The treaty of Lisbon paved the way for the application of 
treaties in the investment sector with third states”. Conflicts of 
laws were also a reality in the sector of the EU, therefore the 
European Commission intervened as a non-disputing party in 
arbitration proceedings in the sector following the path of 
autonomy of law as it is noted in the Achmea case of 2018 


(Ahmad, 2019; Soloch, 2019)*°, where the CJEU stated that: 


93See in particular the 2014 bilateral investment treaty between Egypt and 
Mauritius; and the one between Nigeria and Morocco in 2016, as well as the Model 
BIT adopted by Morocco in 2019. 

94Electrabel S.A. v. Hungary, ICSID case no. ARB/07/19, award on jurisdiction, 
applicable law and liability for damage, 30 November 2012. 

O5CJEU, C-284/16, Achmea of 6 March 2018, ECLI:EU:C:2018:158, published 
in the electronic Reports of the cases. 
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“(...) recalling in particular Articles 267 and 344 TFEU (Blanke, 
Mangiamelli, 2021), excluded that arbitral tribunals established on the basis 
of a bilateral treaty on the matter of investments between Member States - 
can apply and interpret rules of European Union law (...) guarantee of the 
autonomy of the Union and of its system of law, by virtue of its nature, 
recalling some distinctive characteristics, such as the operation of certain 
general principles, such as those on the protection of fundamental human 
rights and safeguarding legality, mutual trust between Member States, direct 
applicability of regulations adopted by the institutions of the Union pursuant 
to Art. 288 TFEU and direct effect of other Union rules in the presence of 
certain conditions” (...) arbitral tribunals established on the basis of a 
bilateral investment treaty between Member States can operate on the basis 
of Art. 267 TFEU since they cannot be classified as national jurisdictions and 
therefore attributable to the litigation system of the Union made up of its 
judicial institutions and the national jurisdictions of the Member States” (...) 
this system is functional to guaranteeing coherence and uniformity in the 
interpretation, application and execution of European Union law as a whole 
in the territory of the Union itself, also in favor of the protection of the legal 
situations of people” (...) the jurisdiction of an arbitral tribunal established ad 
hoc on the basis of an international treaty between Member States -it would 
be contrary to the guarantee of the full autonomy and effectiveness of 
European Union law” (...) the principle of mutual trust between Member 
States as the basis of their decision (...) “direct arbitration” included in the 
bilateral investment treaty between the Netherlands and Slovakia in 1991 


Coot 


96In case C-284/16, Achmea of 6 March 2018, op. cit., parr. 33-35 the CJEU 
declared that: “(...) specific main characteristics of European Union law as the basis 
of its reasoning. Specifically, the Court highlights that it is a “constitutional” right 
capable of prevailing over the national rights of the member states, as recognized by 
the member states in Declaration no. 17 annexed to the Final Act of the Brussels 
Intergovernmental Conference which adopted the Treaty of Lisbon, since this law has 
its own values and jurisdictional system, as well as being characterized by the direct 
applicability of the regulations adopted by the institutions of the Union pursuant to 
art. 288 of the Treaty on the Functioning of the Union and the suitability of its clear, 
precise and unconditional rules to produce direct effects. For the purposes of the 
autonomy of European Union law, the provisions of the treaties establishing the 
Union itself are also relevant, contemplating some general principles, such as 
solidarity also in external relations, as emerges in particular from art. 21 of the Treaty 
on European Union, and loyal cooperation between member states pursuant to art. 4 
of the Treaty on European Union (...)”. 

97CJEU, C-284/16, Achmea of 6 March 2018, op. cit., parr. 45-49. 

98CJEU, C-284/16, Achmea of 6 March 2018, op. cit., parr. 36-37. 

99CJEU, C-284/16, Achmea of 6 March 2018, op. cit., parr. 56-58. 

100Achmea B.V. v. Slovakia, UNCITRAL, PCA Case n. 2008-13 (Eureko B.V. 
v. Slovakia), award on jurisdiction, arbitrability and suspension, 26 October 2016, 
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With the Opinion 1/17 of 2019, which concerned the 
compatibility of the multilateral court on investment matters 
also provided for by CETA, the autonomy of EU law was 
clarified for a second time as compatible in itself (Titi, 2021)". 
With the Achmea ruling the clauses, which operated on the 
reference of investments between member states and to the 
territory of the Union, are excluded as applicability and primacy 
of the law of the Union. 

This “profile” conflicts with the jurisdiction of an ad hoc 
arbitration tribunal, which was established according to the 
direct arbitration clause, provided for by a bilateral treaty 
between Member States as we saw in the Micula case’ for an 


arbitration contract concluded between the appellant investor 


pars. 3-5ss: https://www.italaw.com/cases/documents/418; 

101CJEU, Opinion 1/17, Accord EGG UE Canada of 30 April 2019, 
ECLI:EU:C:2019:341, par. 247: “(...) it must be observed that the procedural 
provisions contained in Section F of Chapter 8 of the CETA require, on several issues, 
the adoption of rules by the Joint Committee or by the Committee on Services and 
Investment for the implementation of those provisions. In the course of the present 
opinion procedure, the Commission informed the Court that it has begun work, firstly, 
on the organisation and functioning of the Appellate Tribunal, secondly, on a 
mandatory code of conduct intended to strengthen the guarantees of impartiality and 
independence of the Members of the Tribunals and the mediators, and, thirdly, on 
rules on mediation intended for use by the disputing parties. In my view, the Court 
should take account of the undertakings made by the Parties to clarify the procedural 
safeguards provided for in Section F of Chapter 8 of the CETA, which cannot contain 
all the details on the organisation and functioning of the ICS (...)”. 

102CJEU, C-333/19, Romatsa and others of 21 September 2022. 
ECLI:EU:C:2022:579, not yet published Request for a preliminary award under 
Article 267 TFEU from the cour d’appel de Bruxelles (Court of Appeal, Brussels, 
Belgium), made by decision of 12 March 2019, received at the Court on 24 April 
2019, in the proceedings DA against Romanian Air Traffic Services Administration 
(Romatsa), Romania, European Commission and Others (Ioan Micula, Viorel Micula, 
S.v. European Food S.A, S.v. Starmill S.R.L. and S.v. Multipack S.R.L. v. Romania 
[I], ICSID Case No. ARB/05/20)), (“Tenth Chamber”), 21 September 2022, par. 34ss. 
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and the defendant Member State according to the domestic law 
of the state in which the arbitration proceedings are located, 
even for a state that is outside the Union (Gourgourinis, 2018; 
Kochenov, Lavranos, 2022)'. 

The inapplicability of direct arbitration clauses outside bilateral 
treaties are seen as unsuitable clauses that altering the autonomy 
of the law of the Union to a jurisdictional system'™. 

It was now ripe to follow a different path for many states after 
this orientation of the CJEU. Thus for a majority of states a 
treaty was concluded on the termination of bilateral investment 
treaties, which entered into force after 5 May 2020 (Termination 
Agreement) for participating states!” 


The objective was the balance between distinct systems 


103CJEU, C-109/20, PL Holdings of 26 October 2021; ECLI:EU:C:2021:875, not 
yet published: “(...) PL Holdings contends, in any event, that even if the Republic of 
Poland’s offer of arbitration stemming from Article 9 of the BIT were invalid, the fact 
remains that an ad hoc arbitration agreement was concluded between the parties to the 
dispute in the main proceedings, in accordance with Swedish law and the principles of 
commercial arbitration, having regard to the conduct of those parties. By making a 
request for arbitration, PL Holdings submitted an “offer of arbitration” in accordance 
with the same conditions as those laid down in Article 9 of the BIT, and the Republic 
of Poland tacitly accepted that offer by refraining from validly challenging the 
jurisdiction of the arbitral tribunal on the basis of that agreement (...)”. 

104See also the statement of the representatives of the Member States of 15 
January 2019 on the “legal consequences of the award of the Court of Justice in the 
Achmea case and on investment protection” (adopted by all Member States except 
Finland, Luxembourg, Malta, Slovenia, Sweden and Hungary); the statement by the 
representatives of Finland, Luxembourg, Malta, Slovenia and Sweden on the 
implementation of the award of the Court of Justice in the Achmea case and on the 
protection of investments in the European Union” and the statement by the 
representatives of Hungary on the “legal consequences of the award of the Court of 
Justice in the Achmea case and on the protection of investments in the European 
Union’. Both of these latest statements date back to 16 January 2019. 

105The Treaty is reproduced in OJ EU, L 169 of 29 May 2020, p. Iss. The 
following states did not participate: Austria, Finland, Ireland and Sweden. 
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amenable to application in respect of foreign investment for the 
protection and investors enjoying the free movement of the 
internal market, freedom of capital movements as provided for 
in the founding treaties and the Charter of the European Union 
for the Fundamental Rights (CFREU) based on discrimination, 
proportionality, legal certainty, legitimate protection of 
expectations. 

This type of termination treaty’ had the objective of better 
resolving disputes and applying a bilateral treaty in the 
investment sector, when a member state party to such a treaty 
and an investor from another member state, will not be able to 
create tribunals arbitration instituted according to the bilateral 
treaty in question. Thus the transitional provisions are relevant 
for arbitration proceedings that are pending'”’. Already Art. 26 
of the Energy Charter Treaty (ECT) excluded the scope of direct 
arbitrator (Tropper, 2020). 

The CJEU has followed its own path through a new ruling: 
Komstroy of 2021 (Thierry, 2021; Halonen, Eichhorn, 2022)’, 
extending, what it predicted with Achmea, thus, establishing 
jurisdiction for related disputes between a member state and a 


investor of another member state in relation to the interpretation 


106This is the extinction treaty which entered into force on 26 August 2020 thirty 
days after the deposit of the second ratification by the states parties as provided for by 
its art. 16. Denmark and Hungary submitted the relevant ratifications. 

107Artt. 7-9 of the extinction treaty. 

108CJEU, C-741/19, Republic of Moldavia v. Komstroy LLC of 2 September 
2021, ECLI:EU:C:2021:655, not yet published. 
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of international treaties in which members of the Union as well 


as third countries participate'”. 


The investor of a Member State chose the clause to establish an 


110 


arbitral tribunal against another Member State’ and as far as 


disputes between states of the Union were concerned the 
arbitration did not work before the court despite the fact that 
third countries were parties to the relevant treaty'''. In particular, 


the CJEU stated: 


“(...) the “direct arbitration” clauses included in international treaties on 


109See also the communication “Protection of Intra-EU Investment” of 19 July 
2018, the European Commission expressed itself in the same sense as the Court of 
Justice. See COM(2018) 547 final, pp. 3-4. 

110CJEU, C-741/19, Republic of Moldavia v. Komstroy LLC of 2 September 
2021, op. cit., par. 66. 

111CJEU, C-741/19, Republic of Moldavia v. Komstroy LLC of 2 September 
2021, op. cit., parr. 42-46, 50-62, 62-66. “(...) the establishment of an arbitral tribunal 
is the choice imposed by art. 26 of the Energy Charter Treaty for the resolution of a 
dispute between an investor of a contracting party and another contracting party. The 
Court excludes that this choice may apply when the contracting parties involved in the 
dispute are Member States of the European Union or the territory of the Union is 
relevant for the purposes of the execution of an arbitral award rendered by an arbitral 
tribunal established pursuant to the aforementioned art. 26, by virtue of the autonomy 
of Union law deriving from its “constitutional” characteristics and the jurisdictional 
system contemplated by the founding Treaties, in particular by art. 267 TFEU (...). 
The Energy Charter Treaty would not apply in relations between Member States of 
the Union. I would like to point out that the European Commission had already taken 
this position by intervening in some arbitration proceedings established on the basis of 
this Treaty, such as the ICSID Electrabel S.A. v. Hungary (no. ARB/07/19, decision 
on jurisdiction, applicable law and liability for damages, 30 November 2012) and 
Blusun S.A., Jean-Pierre Lecorcier, Michael Stein v. Italy (n. ARB/14/3, award, 27 
December 2016) cases (...) inapplicability as well as intra-EU invalidity since the 
entry into force of the Lisbon Treaty would have invalidated the validity of the 
arbitration offer of the Member States of the Union included in art. 26 of the Energy 
Charter Treaty. These states would in fact no longer have the capacity to assume 
international obligations in this regard in relation to foreign direct investments (...) the 
competence to express consent and (...) ascertain upon preliminary ruling the 
invalidity of the consent given by the Member States following entry into force of the 
Treaty of Lisbon while awaiting a possible new treaty such as the revision of the 
Energy Charter Treaty (...)”. 
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investments between Member States, both bilateral and multilateral, making 
its orientation in the Achmea case a reference parameter to ascertain when 
the Union law applies as it prevails (...) in particular fair and equitable law, 
for the protection of the investor's presumed legitimate expectations with 
regard to the stability, predictability and non-modification of the national law 
of the host state in force on the date of start of the investment project 
(Lacson, 2019; Bartlett Castella, 2020; Dashwood, 2021; Scheu, Nikolov, 
2021) (...) arbitration tribunals established on the basis of this Treaty have 
clearly ruled against this orientation, by virtue of consolidated principles, 
such as those of the “succession of laws over time” and specialties (...)”!". 

This type of logical path also followed the establishment of the 


Stockholm Chamber of Commerce, which was compliant with 
the UNICTRAL arbitration rules and of the ex Art. 26 ECT 
relating to the Green Power v. Spain case'’’, as an exception 
with the line of the CJEU and the spirit of the Komstroy ruling, 


concerning Union law and incentives for photovoltaics for 


112Blusun S.A., Jean-Pierre Lecorcier, Michael Stein v. Italy, ICSID case n. 
ARB/14/3, award, 27 December 2016, par. 309; Masdar Solar & Wind Cooperatief 
U.A. v. Spain, ICSID case no. ARB/14/1, award 16 May 2018, especially parr. 517, 
520-521; Vattenfall v. Germany, ICSID case no. ARB/12/12, award on the Achmea 
case, 31 August 2018, parr. 221, 229; UP and v.D Holding Internationale v. Hungary, 
ICSID case no. ARB/13/35, award 9 October 2018, par. 208; Landesbank v. Spain, 
ICSID case no. ARB/15/45, award on the “intra-EU” objection to jurisdiction, 25 
February 2019, parr. 186: https://www.italaw.com/cases/7586; Eskosol v. Italy, 
ICSID case n. ARB/15/50, award on Italy's request for the immediate conclusion of 
the proceedings and on Italy's objection to jurisdiction based on the inapplicability of 
the Energy Charter Treaty to “intra-EU” disputes, 7 May 2019, par. 151: 
https://jusmundi.com/en/document/decision/en-eskosol-s-p-a-in-liquidazione-v- 
italian-republic-award-friday-4th-september-2020; BayWa v. Spain, ICSID case no. 
ARB/15/16, award on jurisdiction, liability for damage and guidelines on the 
“quantum” of compensation, 2 December 2019, par. 276: 
https://investmentpolicy.unctad.org/investment-dispute-settlement/cases/622/baywa-r- 
e-v-spain; Silver Ridge Power B.V. v. Italy, ICSID case n. ARB/15/37, award, 26 
February 2021, parr. 228-229: https://jusmundi.com/en/document/decision/en-silver- 
ridge-power-bv-v-italian-republic-final-award-friday-26th-february-2021; Sevilla 
Beheer v. Spain, ICSID case no. ARB/16/27, award on jurisdiction, liability for 
damage and guidance on the quantum of compensation, 11 February 2022, parr. 648- 
650, 670: https://www.italaw.com/cases/9083 

113Green Power Partners K/S, SCE Solar Don Benito APS v. Spain, Stockholm 
Chamber of Commerce arbitration (2016/135), award, 16 June 2022, parr. 63-94, 107- 
116. 
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energy production”. 
The Commission distinctly presented itself and has participated 
as amicus curiae with various objections on the jurisdiction of 


the court in Spain. The arbitral tribunal concluded: 


“(...) the unconditional offer to arbitration provided for in Art. 26 of the 
Energy Charter Treaty should be interpreted in accordance with Union law, 
pursuant to Articles 31-32 of the Vienna Convention, also due to the fact that 
this law was part of the national law of the state of the seat of the arbitration, 
this being a Member State of the Union'! (...) therefore disapplied in 
relations between Member States due to the autonomy of Union law and its 
primacy (lex superior) (...)”!"°. 

This spirit of orientation, according to the Komstroy case, was 


consistent with the law of the Union and with the assessment of 
the relevant jurisdiction in the matter. Perhaps the expectations 
were different from what was expected given that the arbitral 
awards for foreign investors were contrary to the law of the 
Union making the courts non-legitimate and voluntarily 
executing the jurisdiction and rules of the domestic law. 

The same line of thought is not followed when an investor seeks 
a jurisprudential path according to a non-member state and the 


assets of the losing member state requests the forced 


114Directive 2001/77/EC of the European Parliament and of the Council of 27 
September 2001 on the promotion of electricity produced from renewable energy 
sources in the internal electricity market, OJ L 283, 27.10.2001, p. 33-40. Directive 
2009/28/EC of the European Parliament and of the Council of 23 April 2009 on the 
promotion of the use of energy from renewable sources and amending and 
subsequently repealing Directives 2001/77/EC and 2003/30/EC (Text with EEA 
relevance), OJ L 140, 5.6.2009, p. 16-62. 

115Green Power Partners K/S, SCE Solar Don Benito APS v. Spain, op. cit., 153- 
172. 

116Green Power Partners K/S, SCE Solar Don Benito APS v. Spain, op. cit., 469- 
470. 
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enforcement of an arbitration award and the investors seek 
Swiss judges and/or the United States''”. 

Guidelines and judges, that undermine the certainty of equal 
treatment between investors and an arbitral tribunal that is 
established on an international treaty basis, are applicable to 
investments. An investor in case the home state has entered into 
a treaty with the host state exclusively by a court or a national 
tribunal of the host state, has the right to request compensation 
by taking advantage of remedies that are provided for by 
national law!"*. 

These are types of remedies that we have also seen from the 
Commission that decided on 2 December 2021 the infringement 
proceedings against seven Member States of the Union, namely 
Luxemburg, Portugal, Romania, Belgium, Sweden, Austria and 
Italy, as contracting parties that have not ratified and 
implemented a framework of its own systems'”’. 

The European Commission highlighted the guarantees of 
protecting the law of the Union as well as the power of 
instruments such as for example in the sector of the rule of law, 


the EU Justice Scoreboard, European Semester and SOLVIT, as 


117AES Solar and others PV Investors v. The Kingdom of Spain, PCA case n. 
2012-14: https://www.italaw.com/cases/9887; Micula (Micula v. Romania [2020] 
UKSC 5: https://www.supremecourt.uk/cases/uksc-2018-0177.html) 

118Greentech Energy Systems A/S and Others v. Italy, arbitration under the Rules 
of the Stockholm Chamber of Commerce, case V 2015/095, award, 23 December 
2018. Silver Ridge Power BV v. Italy, ICSID case n. ARB/15/37, award, 26 February 
2021 (decided in favor of Italy). 

119https://ev.europa.eu/commission/presscorner/detail/en/inf_21 6201. 
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a guarantee of the accountability, transparency and functioning 
of the internal market'”’. 

It is an approach of jurisprudence based not only on the 
autonomy of the law of the Union, but also on the general 
principles, good faith, proportionality, which works in favor of 
the guarantee of the Union, as an autonomous legal system in 
international law in investment matter, i.e. as an oriented system 
that maintains the boundaries of validity of the applicability and 
promotion of foreign investments. 

On the other hand, it should be appropriate to renew the ECT. 
The Union is the main representative and protector of energy in 
the EU law, therefore, it approved on 24 June 2022 a new text 
that excludes the application of Art. 26 ECT relating to disputes 
arising from integration agreements that have a regional 
character. Of course, this type of “solution” has only a partial 
political character, destined for a positive realization. With this 
text the position of the Union is reinvigorated given that many 
Member States wanted to leave, such as Italy and Portugal. 
Equally important is art. 47 of the same treaty of the sunset 
clause denounced the treaty as a definitive solution to avoid 


being defendants before the arbitral tribunals using however Art. 


120See the Forum entitled: “Protecting and Facilitating Investment in the Single 
Market” of 28 June 2022, where Commissioner McGuiness spoke of: “(...) 
maximizing the benefits of the existing Union instruments and mechanisms 
mentioned in the text and devising additional guarantees based on their review in 
order to establish a “toolbox” for investment protection and facilitation (...)”. 
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26 ECT (Sandberg, Svcensson, 2020; Balcerzak, 2023)''. 

The relative instability of the results due to the applicability of a 
precise and appropriate regulatory framework in time does not 
help the expectations, prospects of investment and 
complications that concern arbitration proceedings. Direct 
arbitrations are registered as a resolution of disputes between 
host state and investor. 

Renewing the international treaties applicable to foreign 
investments have the aim of revising the arbitration directed 
towards a permanent multilateral mechanism of a court that will 
deals only with the investment sector including however the 
appeal mechanism. A perspective that also immediately dates 
back to UNCTAD through the Investment Policy Framework for 
Sustainable Development, which was published in 2015 (Van 
Harten, 2016). 

The innovation clauses that are introduced in the treaties for 
economic cooperation and free trade concluded by the EU and 
third countries and entered into force after the Treaty of Lisbon. 


The CETA of 2016'”, the Agreement with Messico in 2018", 


121Spain v. Infrastructure Services Luxembourg S.a.r.1. & Anor [2023] HCA 11, 
12 April 2023: “(...) US Foreign Sovereign Immunities Act” (FSIA). Judge Tanya S. 
Chutkan ruled against Spain twice on the same day, February 15, 2023, asserting 
jurisdiction. They detect the cases: 9REN v. Spain (Civil Action No. 19-1871 (TSC) 
and Nextera Energy Global Holdings B.V. and Nextera Energy Spain Holdings B.V. 
v. Spain, Civil Action No. 19-cv-01618 (TSC): https://www.italaw.com/cases/2585; 
Blasket Renewable Invs., LLC v. Spain, 29 March 2023, CIVIL 21-3249 (RJL): 
https://casetext.com/case/blasket-renewable-invs-v-kingdom-of-spain 

122Art. 8.29. 

123See Chapter C. 
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the free trade and investment protection treaty with Singapore in 
2018’ and the Investment Protection Agreement with Vietnam 
in 2019'” are few of them. 

These are agreements which followed the consultative path of 
multilateral nature since 2017, i.e. after the proposal of the 
European Commission and the European Parliament 
(Damjanovic, 2023)'”. 

Within the framework of the UNCITRAL it was developed the 
related reform proposal as a solution to disputes between 
investor and state according to international treaties where the 
Union remains the main hero. 

Consultations that showed their identification, impartiality and 


complexity of the arbitrators, lack of uniformity, predictability 


124Art. 3.12. 

125Art. 3.41. 

126See the position of the European Commission: Staff Working Document, 
entitled: “Impact Assessment on Multilateral Reform of Investment Dispute 
Resolution“, SWD, 2017, p. 303ss; Communication to the European Parliament, 
Council, European Economic and Social Committee and Committee of the Regions, 
Trade for All-Towards a More Responsible Trade and Investment Policy, 14.10.2015, 
COM(2015) 497 final. For the position of the European Parliament, see in particular 
European Parliament, resolution, 8 July 2015 “containing the European Parliament's 
recommendations to the European Commission on the negotiations for the 
Transatlantic Trade and Investment Partnership (TTIP)’, 2014/2228 (INI): 
https://www.europarl.europa.eu/doceo/document/TA-8-2015-0252 EN.html; 
European Parliament, “Multilateral International Court: Overview of the reform 
proposals”, Briefing, January 2020: 
https://www.europarl.europa.eu/legislative-train/theme-a-stronger-europe-in-the- 
world/file-multilateral-investment-court-(mic)?sid=4301; European Parliament, 
“Multilateral court for the settlement of investment disputes”, Briefing, November 
2017:https://www.europarl.curopa.eu/legislative-train/theme-a-balanced-and- 
progressive-trade-policy-to-harness-globalisation/file-multilateral-investment-court- 
(mic); Resolution of the European Parliament of 23 June 2022 on “The future of EU 
international investment policy”, 2021/2176(IN]), parr. 47-48: 
https://www.europarl.europa.eu/doceo/document/TA-9-2022-0268 EN.html. 


American Yearbook of International Law-AYIL, vol.3, 2024 


61 


and coherence of the main weaknesses of a direct arbitration to a 
multilateral reform with major exponents, i.e. the Russian 
Federation, Chile, United States and Japan’”’. 

Already in 2022 the relevant rules of arbitration that came from 
the ICSID have worked within the rationalization and 
transparency of arbitration proceedings (Shaw, 2023), when the 
same European Parliament highlighted the procedure of a direct 
arbitration that continues to develop projects through the 


relevant working groups which have as their objective: 


“(...) regulatory chill, exhaustion of remedies, the rights of third parties and 
damages (...)’!”*. 


China's role in favor of the renewal of international treaties 
in the investment sector 

The investment sector both at a global and European level is 
based on international treaties, which include clauses for the 
protection of non-economic interests and the social promotion of 
companies through their relative responsibility. The economic 
and financial profile for countries far from the culture and 
European borders such as India and China have opened the way 
for the affirmation of the related BRICS with countries such as 
Russia, Brazil and South Africa enhancing the role of 
international relations that characterize the orientations in the 

127https://uncitral.un.org/en/working_groups/3/investor-state 


128European Parliament resolution of 23 June 2022 on “the future of EU 
international investment policy”, 2021/2176(INI), par. 4. 
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European, Western framework promoted by states that advanced 
starting after the end of the Second World War (Chin, 2015; 
Salzman, 2019)'”’. 

Foreign investments emerging between bilateral treaties such as 
the Model BIT of the 2015'*° were of reference for the revision 
of a policy for attracting foreign implemented investments 
(Ranjan, 2019). The major sector of these agreements are the 
non-precluding measures according to provisions based on the 
right to regulate and corporate social responsibility. The 
promotion of foreign investment is based on treaties originating 
from the United States and Latin America'*' as well as from an 
emerging state such as Singapore’. 

As a country with a tradition of new technologies and an 
expansive market towards Europe, it was normal for China to 
follow the path of investments abroad. Sustainable investments 
are oriented in developing countries and especially in the 
African continent. Chinese investments placed where they are 
economically advanced. China has concluded international 


agreements on the subject!*? 


by participating in the open door 

129See the Model BIT of India of 2015. 

130See in particular the bilateral treaties concluded by India with Germany and 
Italy respectively in 1995; with the Czech Republic in 1996 and with Australia in 
1999, which is affirmed that: “(...) measures necessary (...) the prevention of diseases 
or pests (...)”. The Model BIT between India and Brazil of 2020. 

131See also the Bolivia-Mexico Free Trade Agreement of 1994 and Colombia's 
Model BIT of 2007. 

132See the Australia-Singapore bilateral treaty of 2003. 

1330One hundred and twenty-seven agreements have been concluded by China on 
investment since 1985 when the first one concluded with Turkey began. It has also 
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policy (of the distant 1978) and in precise economic zones for 
the promotion and coordination of programs for the 
modernization of a national economy, as an improvement in the 
relative conditions of internal life. 

The Going Global Policy of 1997 was the beginning of new 
actions for China towards foreign and domestic investments 
through the stipulation of precise international treaties. It was 
new governance regarding foreign investments, which included 
the Going Global 2.0 and then the Belt and Road Initiative. 
These were enormous investments in sectors where 
infrastructure, shipyards, steel and energy plants were the 
primary bases for evolution and development (Gallagher, Shan, 
2009; Chaisse, 2019). 

International treaties on investment that are concluded with 
China after the Belt and Road Initiative are based on the 
principles of transparency and accountability, which have as 
their objective the promotion and protection of arbitration 
clauses aimed at the liberalization of foreign investments. China 
promotes sustainability in the environmental sector through the 
Belt and Road Initiative with reference to transnational 


economic activities in the sectors of technology, energy and the 


concluded other bilateral treaties with African states such as Uganda and Tunisia in 
2004, Madagascar and Namibia, Guinea of 2005 and Mali of 2009, Libya in 2010, 
Congo in 2011, Tanzania in 2013 as well as economic treaties on investment 
cooperation with ASEAN. 
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reduction of the use of fossil resources for its production’. 
Thus, the related Regional Comprehensive Economic 
Partnership (RCEP) treaty, which was concluded through China 
and ten other member states that were part of ASEAN in 2020! 
showed the application of international legislation where an 
international treaty has made Chinese investments based on 
informal agreements such as memoranda of understanding. 
China as the host state found itself in principle with Chinese law 
concerning the resolution of disputes!*°. 

These were treaties that had to do with sustainability 


investments including clauses that non-precluding'*’ the non- 


134Chinese Academy of International Trade and Economic Co-operation, Min- 
istry of Commerce, United Nations Development Program China, Supporting the Belt 
and Road Regions to Achieve the 2030 Agenda for Sustainable Development, May 
2017; UNDP, CCIEE, The Belt and Road Initiative: A New Means to Transformative 
Global Governance towards Sustainable Development, UNDP Global Governance 
Report 2017. 

135Negotiations by countries that are part of the ASEAN group have started with 
China since 2002 within a Framework Agreement on Comprehensive Economic 
Cooperation in the area of investment and trade. A group of ten member states 
(Brunei, Cambodia, Indonesia, Laos, Malaysia, Myanmar, Philippines, Singapore and 
Vietnam) of ASEAN concluded Regional Economic Partnership (ECEP) Treaty in 
2020. Adding yet another four states from the area Asia Pacific (Australia, Japan, 
New Zealand and South Korea) with the final objective of engaging in these 
negotiations for the foreseeable future for the protection, promotion and liberalization 
of foreign investments. 

136A memorandum of understanding was signed with Italy from 23 March 2019 
for the promotion of joint projects and the implementation of the Bell and Road 
Initiative. 

137See also Art. 33, par. 2 of the 2012 China-Canada Bilateral Investment Treaty 
which states: “(...) that such measures are not applied in an arbitrary or unjustifiable 
manner, or do not constitute a disguised restriction on inter- national trade or 
investment, nothing in this Agreement shall be construed to prevent a Contracting 
Party from adopting or maintaining measures, including environmental measures: (a) 
necessary to ensure compliance with laws and regulations that are not inconsistent 
with the provisions of this Agreement; (b) necessary to protect human, animal or plant 
life or health; or (c) relating to the conservation of living or non-living exhaustible 
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relaxation measures'**, which are related to the protection of the 
host state's relevant legislation of general interests, such as the 


environment and health'*’. It is an economic partnership, that 


140 
t 


achieves sustainable development’, as a change in orientation 


that deals with the protection of foreign investments (Zheng, 
2023). The applicable international treaties relating to Chinese 
investments have included chapters that had to do with 


sustainable development such as section IV of the CAI (Brown, 


natural resources if such measures are made effective in conjunction with restrictions 
on domestic production or consumption (...)”. This is a clause that is in harmony with 
the art. XX of GATT in 1994. 

138See Art. 10 of the bilateral treaty between Cina and Tanzania of 2013 which is 
affirmed that: “(...) Contracting Parties recognize that it is inappropriate to encourage 
investment by relaxing domestic health, safety or environmental measures. 
Accordingly, a Contracting Party should not waive or otherwise derogate from, or 
offer to waive or otherwise derogate from, such measures as an encouragement for the 
establishment, acquisition, expansion or retention in its territory of an investment of 
an investor. 2. Provided that such measures are not applied in an arbitrary or 
unjustifiable manner, or do not constitute a disguised restriction on international 
investment, nothing in this Agreement shall be construed to prevent a Contracting 
Party from adopting or maintaining environmental measures necessary to protect 
human, animal or plant life or health (...)”. In the same spirit see also the art. 200 of 
the free trade agreement concluded between China and New Zealand of 2008 which 
was subsequently amended in 2019 to also include a specific chapter on the trade and 
environment sector. 

139Art. 6, par. 3 of the bilateral treaty between China and Tanzania of 2013 
affirmed that: “(...) the measures adopted substantially exceed the measures necessary 
for maintaining reasonable public welfare, legitimate regulatory measures adopted by 
one Contracting Party for the purpose of protecting public health, safety and the 
environment, and that are for the public welfare and are non-discriminatory, do not 
constitute indirect expropriation (...)”. These are provisions that are also included in 
other bilateral and investment treaties that are concluded with China such as art. 5, 
par. 3 of the relevant protocol III signed with India in 2006 and art. 6, par. 3 signed 
with Canada of 2012. See also from the RCEP the art. 4 of the Annex-10B. 

140See the preamble of the 2012 China-Canada Bilateral Investment Treaty 
which states: “(...) promote investment based on the principles of sustainable 
development (...)”. This is also the bilateral treaty between Japan and Argentina of 
2018. 
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2019; Konstantinidis, 2021)'*!, which affirmed that: 


“(...) [the Parties] determined to strengthen their economic, trade and 
investment relations in accordance with the objective of sustainable 
development, and to promote investment in a manner supporting high levels 
of environmental and labour rights’ protection, including fighting against 
climate change and forced labour, taking into account the relevant 
international standards and agreements (...)”. 


In the CAI a general reference is made to the Multilateral 
Environment Agreements (MEAs) to which they are parties. 
Furthermore, the Investment and Climate Change is also 
reported, which in practice positively attributes and refers to the 
United Nations Framework Convention on Climate Change 
(UNFCC). The Paris Agreement adopted by the Parties to the 


UNFCC during the 21st session, which refers that: 


“(...) shall effectively implement the UNFCC and the Paris Agreement 
adopted thereunder, including its commitments with regard to its Nationally 
Determined Contributions (...)” (Bronckers, Gruni, 2021). 


It is also noted that the only procedural model activated within 


the EU for the relative implementation of sustainable 


141See also Art. I.1 of the fourth section of CAI which affirms that: “(...) Parties 
recall the relevant international documents with regard to sustainable development in 
particular the Agenda 21 on Environment and Development of 1992, the 
Johannesburg Plan of Implementation on Sustainable Development of 2002, the 
Ministerial Declaration of the UN Economic and Social Council on Full Employment 
and Decent Work of 2006, the International Labour Organisation (ILO) Declaration 
on Social Justice for a Fair Globalisation of 2008 and the Outcome Document of the 
UN Conference on Sustainable Development of 2012 entitled “The Future We Want”, 
the UN 2030 Agenda for Sustainable Development and its Sustainable Development 
Goals, and the 2019 ILO Centenary Declaration for the Future of Work and reaffirm 
their commitment to promote the development of investment in such a way as to 
contribute to the objective of sustainable development, for the welfare of present and 
future generations, and to ensure that this objective is integrated and reflected in their 
investment (...)”. Also Art. I.1 of the fourth section CAI notes that: “(...) Parties are 
committed to pursue sustainable development, and recognize that economic 
development, social development and environmental protection are interdependent 
and mutually reinforcing dimensions of sustainable development (...)”. 
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development to a preferential agreement is that of the protection 
of workers’ rights, which are provided for in the free trade 
between the EU and South Korea. 

Therefore, it was not accepted that the exception of South 
Korea's jurisdiction concerned the binding nature of the relevant 
provisions, which affirmed the commitment of the parties to 
safeguard the rights in the fields of workers and work as a path 
of economic impact relating to the exchanges. Thus, the CAI 
logically demonstrates at a global level that it has involved the 
relative process of an economic power like that of China as an 
indispensable reality that effectively implements international 
standards especially in the environmental and social sector. 

The relative commitment to workers' rights as seen by the CAI 
is in contrast with climate change to a multilateralism such as 
the implementation of the SDGs. These are preferential 
agreements that through informal agreements promote the 
quality of foreign investments as a tool of competition (Cotula, 
2021). Art. 1 of the CAI included the right to regulate the 
protection of non-economic interests'””. 

This effective and sustainable profile of the CAI was the attempt 
that surpasses the diversification of a call for conventional and 
soft tools. The CAI thus includes obligations of an indeterminate 


nature. Perhaps the related ratification with the Union was 


142See Art. 1 of the subsections 2 and 3, of the fourth section of the CAI which 
are related to investments and sustainable development. 
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suspended'* after the sanctions from the Foreign Affairs 
Council of the Union against China and the non-pursuance of 
the norms coming from the EU Global Human Rights Sanctions 
Regime. It is a treatment coming from the Chinese government 
in favor of the Ughur minority and China against members of 
the parliaments of the Member States of the Union and from the 
European Parliament itself. 

This is a circumstance where China presented itself as a state 
driven to an international governance in the field of investments 
of a politicization that was consistent with the objectives and 
rules of the law of the Union and international law. 

The difference between CAI and RCEP in 2020 is that 
supported investments that are referable to the participation of 
the Union in particular in chapter 10 RCEP did not refer to 
sustainable development as well as to clauses that show non- 


economic public interests such as social corporate responsibility. 


Follows): What's happening with African states? 
pp g 


The respective international investment treaties as well as the 


143European Parliament, “Chinese counter sanctions on EU entities and MEPs 
and MPs”, resolution of 20 May 2021 on Chinese “countersanctions”, 
2021/2644(RSP):https://www.europarl.europa.eu/doceo/document/TA-9-2021- 
0255 _EN.html; European Parliament, “Human Rights Situation in Xinjiang, 
including the “Xinjiang police file”, resolution of 9 June 2022, 2022/2700(RSP): 
https://www.europarl.europa.eu/doceo/document/TA-9-2022-0237_EN.html. See also 
in argument: https://uhrp.org/responses/ 

144Representative of the Foreign Minister of China declared on 22 March 2021 
that: “(...) harming China's sovereignty and interests and maliciously spreading lies 
and disinformation (...)”. 
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relevant regional integration bodies in the African context such 
as COMESA, SADC and the African Union have followed the 
path of foreign investment through coordination and promotion 
of sustainable development. 

The negotiations between the European Commission and 
Angola with the Sustainable Investment Facilitation Agreement 
(SIFA) are stipulated on 18 November 2022 inserting various 
clauses for the protection of the regulatory sovereignty of the 
host states for investments that have to do with bilateral treaties. 
The latter have been stipulated with China in order to make 
investments that protect mutual relations through regionalism 
(Denters, Gazzini, 2017). 

African and Asian states have developed the renewal of treaty 
practices including new rules and provisions of legal relevance 
such as the right to regulate the host state’. 

The “right” to the obligation to invest in their international 
treaties are suitable to constitute legal situations in favor of 
private individuals (Zugliani, 2019; Ho, Sattorova, 2021). 


Bilateral investment treaties between Niger and Morocco in 


145We notice Art. 20 of the Model Bilateral Investment Treaty Template which 
was concluded and adopted by the Southern African Development Community 
(SADC) in 2012 where in par. | states that: “(...) a link between the “right to regulate” 
of the host State and the objectives and principles of sustainable development, and the 
Investment Agreement adopted by the Common Market for Eastern and Southern 
Africa (COMESA) in 2007, which, among other things, in art. 7, par. 2, outlines the 
opportunity for common reference parameters relating to the assessment of the 
environmental and social impact of investments, employment conditions, observance 
of personal rights, conduct in the event of armed conflicts, corruption (...)”. 
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2016. This was an example for states that are not oriented 
towards the protection of the interests of the foreign investor. 
The preamble to this conclusion of the agreement already 


reported: 


“(...) new measures relating to investments in their territories in order to meet 
national policy objectives and taking into account any asymmetries with 
respect to the measures in place, the particular need of developing countries 
to exercise this right (...)”"*°. 


In the same treaty, art. 23 par. 1 affirms that: 


“(...) with customary international law and other general principles of 
international law, the host state has the right to take regulatory or other 
measures to ensure that development in its territory is consistent with the 
goals and principles of sustainable development, and with other legitimate 
social and economic policy objectives (...) greater certainly, non- 
discriminatory measures taken by a state party to comply with its 
international obligations under other treaties shall not constitute a breach of 
this Agreement (...)” (Damjanovic, 2023). 


Already art. 14 of the same treaty takes into consideration the 


147 


relevant obligations of investors’*’. Obligations that came from 


146The relative right to regulate which has been provided for by international 
treaties which is applicable in the matter of investments where in a concise manner in 
the bilateral treaty in the investment sector between Morocco and Nigeria also 
includes the same spirit of thought in the bilateral treaty which was concluded 
between Slovakia and Iran stating that: “(...) rights and responsibilities of the 
Contracting Parties to regulate investment within their territories in order to meet own 
policy objectives (...)”. 

147Art. 14 of the bilateral investment treaty between Nigeria and Morocco 
affirms that: “(...) investment shall comply with environmental assessment screening 
and assessment processes applicable to their proposed investments prior to their 
establishment, as required by the laws of the host state for such an investment or the 
laws of the home state for such an investment, whichever is more rigorous in relation 
to the investment in question. 2) Investors or the investment shall conduct a social 
impact assessment of the potential investment. Parties shall adopt standards for this 
purpose at the meeting of the Joint Committee. 3) Investors, their investment and host 
state authorities shall apply the precautionary principle to their environmental impact 
assessment and to decisions taken in relation to a proposed investment, including any 
necessary mitigation or alternative approaches of the precautionary principle by 
investors and investments shall be described in the environmental impact assessment 
they undertake (...)”. 
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both foreign investors and host states that adopt in a 
precautionary way the environmental impact of investments that 
concern the incidence of a negative nature, signaling a choice of 
a precautionary approach that uses the same evaluation. 

Thus, the investor finds himself on the road to evaluating the 
relative risk of damage that comes from investments that are 
based on a rigorous regulatory framework existing between the 
host state and the home state according to the type of 
investment, where the adoption of actions such as preventive 
measures also have a precautionary basis, 1.e. as benchmarks for 
this objective. 

The contracting states have followed their discretion as 
investors. The arbitral tribunals ask the investor, according to 
art. 27 of the same treaty, to ascertain the precautionary 
approach that was chosen by the investor. Par. 2 of art. 14 
provided for the relative obligation for the investor to carry out 
the evaluation of the social impact of an investment, where the 
reference parameters are useful for this purpose. 

The contracting states, thus, adopt through the establishment of 
the relevant committee and as provided for in Art. 4 of the treaty 
the relevant standards for carrying out any kind of evaluation by 
investors. The same preamble already includes the evaluation of 


an environmental impact of a social nature, defining, thus, in a 
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formal and distinct way'*’, the useful parameters for the social 
environmental impact of a foreign investment. 

Thus, art. 13, par. 1 of the relevant treaty refers to international 
obligations of the contracting states in this matter'”. Art. 15 of 
the same treaty is related to investments and personal rights, so 
the contracting states take into consideration the obligations of a 
regulatory framework of a binding nature as rights relating to 
the protection of the person. 

The level of social protection and national legislation regarding 
the economic and social situation provide for domestic 
legislation according to the extent to which the social and 
economic situation reduces foreign investments, thus 
establishing obligations that are referable to investors, according 
to art. 25, par. 1. 

Investors actually contribute to the sustainable development of 
the host state and local communities through the use of conduct 
practices that are accountable in the existing regulatory 
framework as noted in Art. 20 of Model BIT of Morocco of 
2019. In the treaty between Niger and Moroco the right to 


148The preamble affirms that: “(...) “Environmental Impact Assessment” means 
the process used to predict the environmental consequences (positive or negative) of a 
plan, policy, program or project prior to move forward with the proposed action (...) 
and “Social Impact Assessment” means the process of assessing or estimating in 
advance the social consequences that are likely to follow from specific actions project 
development, particularly in the context of appropriate national, state or provincial 
environment policy legislation (...)”. 

149See art. 13, par. 1 affirms that: “(...) Parties recognize that their respective 
environmental laws policies, and multilateral environmental agreements to which they 
are both party, play an important role in protecting the environment (...)”. 
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regulate (art. 23) favors the host state in order to balance its 
obligations and rights (Damjanovic, 2023)’. 

Protecting a regulation on a residual basis favors non-economic 
interests and obligations of investors that are not connected with 
the resolution of disputes between a contracting state and an 
investor from another contracting state. Thus, the power of 
action of an investor is confirmed where the contracting states 
establish the same treaty before an arbitral tribunal. The 
contracting states thus do not seek other obligations that are 
imposed by the investor himself". 

A precautionary approach on the part of the host state to a 
conduct found in the ECOWAS common investment code dates 
back to 2018'’. The contracting states select the relevant foreign 
investments based on a local contribution. 

The appropriate preferring investments that protect non- 
economic interests are based on the resolution of disputes where 
the contracting state and an investor include to another 
contracting state the bases for revising the logic of the past to a 


protection of the interests of investors (Tossa, 2022)'*. 


150See art. 23, par. 2 which affirms that: “(...) the rights of host state are 
expressly stated as an exception to the obligation of this agreement, a host state’s 
pursuit of its rights to regulate shall be understood as embodied within a balance of 
the rights and obligations of investors and investments and host states, as set out in the 
agreement (...)”. 

151See also the preamble of Artt. 27-29, 32, 33, parr. 7, 34 of the Code. 

152See Articles 35-37 of the Code which has to do with the obligations of 
ECOWAS states regarding the abstention from unfair and corrupt practices and 
according to art. 38 and the obligations relating to investors not to contribute. 

153See in particular Art. 31, par. 7 of the code. 
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The continued clauses of a bilateral investment treaty, for 
example between Iran and Slovakia, are proposals of the 
European Commission, CETA, Treaty of Lisbon, Member 
States and Vietnam. The Draft Pan-African Investment Code of 
2016 subordinates the clause of direct arbitration by the investor 
according to the national law of the host state agreed upon 
through a specific agreement between the investor and the host 


state and after exhaustion of internal remedies”. 


What is the social responsibility of the company? 

The advancement of international treaties has as its objective 
greater responsibility for actions that make the conduct of a 
multinational company responsible at an international level. A 
corporate social responsibility in the field of investments that 
have shown the way to intensify actions in national and foreign 
markets at an international level’. 

Corporate social responsibility clauses and the continuous 
increase of international instruments, within the framework of 
international organizations (Schacherer, 2021; Brillat-Capello, 


2022), have included the guidelines of the OECD as well as the 


154Art. 42, par. 1, lett. c), affirms that: “(...) consultations fail, the dispute may be 
resolved through arbitration, subject to the applicable laws of the host state and/or the 
mutual agreement of the disputing parties, and subject to exhaustion of local remedies 
G..)”. 

155European Commission of the proposal for a Directive on “Corporate 
Sustainability Due Diligence” on 23 February 2022, COM (2022) 71 final: https://eur- 
lex.europa.eu/legal-content/EN/TXT/?uritCELEX%3A52022PC0071. 
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instruments of the ILO, addressing the conduct of companies 
who operate abroad in industrial relations and relations between 
employers and employees. 

The reference to non-binding international instruments 
highlights the global compact proposed by the UN and the 
general guiding principles of the UN on businesses and human 
rights. Enhancing corporate social responsibility as well as 
international treaties in the investment sector through the project 
of the Model BIT of Norway in 2007!°° have paved the way for 
the Model BIT of India in 2015'°’, Italy in 2020'** and Canada in 
2021'°. Bilateral investment treaties are concluded between 


Canada and Benin in 2013', Senegal in 2014! and Serbia in 


156According to the preamble: “(...) the importance of corporate social 
responsibility (...)” and art. 32: “(...) Parties agree to encourage investors to conduct 
their investment activities in compliance with the OECD Guidelines for Multinational 
Enterprises and to participate in the United Nations Global Compact (...)”. 

157See Art. 12 of the Model BIT of India which affirms that: “(...) enterprises 
operating within its territory of each Party shall endeavour to voluntarily incorporate 
internationally recognized standards of corporate social responsibility in their 
practices and internal policies, such as statements of principle that have been endorsed 
or are supported by the Parties. These principles may address issues such as labour, 
the environment, human rights, community relations and anti-corruption (...)”. Art. 
12 is much more precisely of the bilateral treaty between India and Brazil of 2020 
where it established the related connection between corporate social responsibility and 
sustainable development. 

158See the preamble. 

159See Art. 16. 

160Art. 16 of the Treaty between Canada and Benin entitled: Corporate Social 
Responsibility, affirms that: “(...) Party should encourage enterprises operating within 
its territory or subject to its jurisdiction to voluntarily incorporate internationally 
recognized standards of corporate social responsibility in their practices and internal 
policies, such as statements of principle that have been endorsed or are supported by 
the Parties. These principles address issues such as labour, the environment, human 
rights, community relations and anti-corruption (...)”. 

161See Art. 16 of the treaty between Canada and Senegal relating to investors 
who use corporate social responsibility practices. 
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2015'”. 

Cooperation agreements in the investment sector are concluded 
with Brazil'® 
Qatar in 2016'™. A free trade treaty that revised the NAFTA 
treaty between Canada, the United States and Mexico (USMCA) 
was signed in 2018'*. It is part of the CETA'® and the 


GPTPP". 


and as a bilateral treaty between Argentina and 


The relevant clauses do not reflect a practice, where the position 


of the states appears to be univocal. The principle of 


162See Art. 16 of the Treaty between Canada and Serbia entitled: Corporate 
Social Responsibility which is the same with the treaty between Canada and Benin. 

163In particular see the Agreements agreed and stipulated in 2015 by Brazil and 
with Angola (art. 10); Mozambique (art. 10); Malawi (art. 9); Mexico (art. 13); and 
Colombia (art 13). 

164See in particular art. 12. 

165See Art.14.17 in relation with the treaty of USMCA entitled: Corporate Social 
Responsibility, which affirms that: “(...) Parties reaffirm the importance of each Party 
encouraging enterprises operating within its territory or subject to its jurisdiction to 
voluntarily incorporate into their internal policies those internationally recognized 
standards, guidelines, and principles of corporate social responsibility that have been 
endorsed or are supported by that Party, which may include the OECD Guidelines for 
Multinational Enterprises. These standards, guidelines, and principles may address 
areas such as labor, environment, gender equality, human rights, indigenous and 
aboriginal peoples’ rights, and corruption (...)”. 

166In the preamble of the consolidated text of the CETA is affirmed that: “(...) 
enterprises operating within their territory or subject to their jurisdiction to respect 
internationally recognised guidelines and principles of corporate social responsibility, 
including the OECD Guidelines for Multinational Enterprises, and to pursue best 
practices of responsible business conduct (...)”. 

167In the preamble of the CPTPP is recognized that: “(...) promoting corporate 
social responsibility, cultural identity and diversity, environmental protection and 
conservation, gender equality, indigenous rights, labour rights, inclusive trade, 
sustainable development and traditional knowledge, as well as the importance of 
preserving their right to regulate in the public interest (...)”. See also Art. 9.17 of the 
same treaty dedicated to the Corporate Social Responsibility, which affirmed that: 
“(...) each Party encouraging enterprises operating within its territory or subject to its 
jurisdiction to voluntarily incorporate into their internal policies those internationally 
recognised standards, guidelines and principles of corporate social responsibility that 
have been endorsed or are supported by that Party (...)”. 
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effectiveness in terms of compliance excludes a host contracting 
state from suing the investor of another contracting state before 
an arbitral tribunal, where the violation of the investor's social 
responsibility provides for the same treaty. 

The conventional clauses relating to the social responsibility of 
the investor of a contracting state form the relationships between 
contracting states. The contracting state and the investor of 
another contracting state undertake suitable policies and 
instruments for the realization of forms of social responsibility 
by directing investors abroad, protecting the rights of the person 
and their obligations. 

The 2023 OECD Guidelines have followed a certain revision 
transformation as can be seen from the Statement of the 
European Union and the United States on Shared Principles for 
International Investment of 201'°’. The Guiding Principles for 
Global Investment Policymaking, which are adopted by the G20 
in 2016'”, have followed the path of corporate conduct that 
makes sustainable development functional for the protection of 


human rights. Thus, EU’s international trade assumes 


168Par. 6 of the relevant Statement entitled: Responsible Business Conduct 
affirms that: “(...) should urge that multinational enterprises operate in a socially 
responsible manner. To this end, the European Union and the United States intend to 
promote responsible business conduct, in general, and adherence by third countries to 
the OECD Guidelines for Multinational Enterprises, in particular (...)”. 

169According to Principle VII: “(...) policies should promote and facilitate the 
observance by investors of international best practice and applicable instruments of 
responsible business conduct and corporate governance (...)”. 
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obligations that impose the relevant responsibility'”’. 


Already, the preamble of CETA and the association agreements 
of the Union, especially the OECD Guidelines, are the basis of 
an international instrument of conduct and behavior'”'. 

It is an approach where the conclusion of an ICSID arbitral 
tribunal that we read in the Urbaser v. Argentina case!” includes 
the relevant principles for investment policies, i.e. the Core 
Principles for Investment Policymaking, which are created, 


within the scope of the UNCTAD in 2012". 


170See in particular the Free Trade Agreement between Colombia, Peru, the 
European Union and its Member States of 2012 and especially Art. 271, par. 2 and 3 
and Art. 154 of the Enhanced Partnership and Cooperation Agreement between 
Kazakhstan, the European Union and its Member States of 2016. 

171See also the relevant articles 293 and 422 of the Association Agreements, 
which are concluded by the European Union and its Member States with Ukraine in 
2012; with Georgia, Articles 231 (e) and 352, and with Moldova, Art. 367 (e), in 
2014, as well as the preamble of the CETA. 

172Urbaser S.A. and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur 
Partzuergoa v. Argentina, case ICSID n. ARB/07/26of 8 December 2016, par. 1195: 
https://www.italaw.com/cases/1144; “(...) that international law accepts corporate 
social responsibility as a standard of crucial importance for companies operating in 
the field of international commerce. This standard includes commitments to comply 
with human rights in the framework of those entities’ operations conducted in 
countries other than the country of their seat or incorporation. In light of this more 
recent development, it can no longer be admitted that companies operating 
internationally are immune from becoming subjects of international law. On the other 
hand, even though several initiatives undertaken at the international scene are 
seriously targeting corporations human rights conduct, they are not, on their own, 
sufficient to oblige corporations to put their policies in line with human rights law. 
The focus must be, therefore, on contextualizing a corporation’s specific activities as 
they relate to the human right at issue in order to determine whether any international 
law obligations attach to the non-state individual (...)”. 

173See also “Principle 9”: “(...) policies should promote and facilitate the 
adoption of and compliance with best international practices of corporate social 
responsibility and good corporate governance (...)”. Corporate social responsibility 
and cooperation at an international level are among the objectives of proposals that 
are developed by UNCTAD for the relative revision of a typical structure of 
international treaties in the investment sector. 
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Direct arbitration clauses are based on the protection of investor 
interests, which provide for the relative power of action of an 
investor to a contracting state, where another contracting state at 
an arbitral tribunal includes the power of action of a contracting 
state against an investor from an internationally contracting 
state. International instruments addressing the conduct of 
multinational enterprises of an international treaty. Such 
instruments in the field of investments do not guarantee the 
relative solution of a problem relating to the action of the host 
state against the investor, where the control of these instruments 
does not depend on mechanisms, that are binding but by follow- 
up procedures of a variable nature. 

The guidelines of the OECD are also principles for the 
guarantee and effectiveness of international instruments 
susceptible to applying conduct on _ investors abroad. 
International investment treaties do not contribute to their 
effectiveness. The protection of interests and the course of 
arbitration proceedings relevant to the contractual arbitration 
clauses are activated in the same proceedings. 

Within this framework of investment treaties many of the 
African states do not always adopt a promotional character. This 
is reminiscent of the Model Bilateral Investment Treaty 
Template through the Southern African Development 
Community (SADC) in 2012 and the Investment Agreement, 
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which was created and adopted by the Common Market for 
Eastern and Southern Africa (COMESA) in 2007. 

In the Bilateral Model Investment Treaty Template and the 
SADC framework the: 


“(...) investments shall act in accordance with core labor standards (...) their 
investments have a duty to respect human rights in the workplace and in the 
community and state in which they are located (...) ILO Declaration on 
Fundamental Principles and Rights of Work of 1998 (...)”!”. 


In the COMESA Investment Agreement is evident the role of a 
high level of responsibility of the investor of a contracting state 
at a domestic level as provided for in the legislation of a host 
contracting state'”. This type of model takes into consideration 
the right to compensation as “an aggravating conduct by a 


COMESA investor’?”®. 


174See Art. 15 of the Minimum Standards for Human Rights, Environment and 
Labour, which is affirmed that: “(...) their investments have a duty to respect human 
rights in the workplace and in the community and state in which they are located. 
Investors and their investments shall not undertake or cause to be undertaken acts that 
breach such human rights. Investors and their investments shall not assist in, or be 
complicit in, the violation of the human rights by others in the host state, including by 
public authorities or during civil strife. 15.2. Investors and their investments shall act 
in accordance with core labour standards as required by the ILO Declaration on 
Fundamental Principles and Rights of Work, 1998. 15.3. Investors and_ their 
investments shall not [establish,] manage or operate Investments in a manner 
inconsistent with inter- national environmental, labour, and human rights obligations 
binding on the host state or the home state, whichever obligations are higher (...)”. 
Art. 17 affirms in relation on the Investor Liability that: “(...) shall be subject to civil 
actions for liability in the judicial process of their home state for the acts, decisions or 
omissions made in the home state in relation to the investment where such acts, 
decisions or omissions lead to significant damage, personal injuries or loss of life in 
the host state. 17.2. Home states shall ensure that their legal systems and rules allow 
for, or do not prevent or unduly restrict, the bringing of court actions on their merits 
before domestic courts relating to the civil liability of investors and investments for 
damages resulting from alleged acts, decisions or omissions made by investors in 
relation to their Investments in the territory of the host state (...)”. 

175See also Art. 16, par. 1 of the Model BIT of Canada of 2021. 

176See Art. 11 of “Part Two” in relation on the Rights and Obligations, which 
affirmed that: “(...) COMESA investors with certain rights in the conduct of their 
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The relationships between the state party and cooperation 
organizations at regional level and/or between an investor and 
another state experiencing a change in a market that respects the 
typical structure of bilateral investment agreements. These are 
models that include active, legal situations and obligations of 
foreign investors and host states internationally in the 
investment sector'”. 

Within the SADC and COMESA specific obligations, relating to 
the respective legal systems and policies on the matter, lay the 
foundations of a social responsibility of investors abroad. The 
corporate social responsibility clauses of the relevant bilateral 
treaties are concluded between Canada and Mali in 2014'”*, with 
Burkina Faso in 2015'”, with an agreement in the field of 
investment cooperation between Chile and Brazil of 2015'* and 
with a treaty of bilateral nature between Niger and Morocco in 


2016. 


business within an overall balance of rights and obligations between investors and 
Member States (...)”. Art. 13 affirms also that: “(...) COMESA investors and their 
investments shall comply with all applicable domestic measures of the Member State 
in which their investment is made (...)” we continue with art. 20, par. 2 which affirms 
that: “(...) adjusted to reflect the aggravating conduct by a COMESA investor or such 
conduct that does not seek to mitigate damages (...)”. 

177See in argument the case: Mamidoil Jetoil Greek Petroleum Products Societe 
S.A. v. Albania, ICSID case n. ARB/11/24, award, 30 March 2015, par. 634: 
https://www.italaw.com/cases/3003; and Charanne and Construction Investments v. 
Spain, Stockholm Chamber of Commerce Arbitration, Case 062/2012, award, 21 
January 2016, parr. 505. 

178See in argument art. 15, par. 3. 

179See art. 16. 

180See in particular art. 15. 
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This agreement also includes the precautionary principle'*! as 


well as contracting and host states of the tripartite declaration of 
the ILO™. 

Compliance with the obligation of the law of the contracting 
state, that does not act in conflict with development objectives, 
was also provided for in the Draft Pan-African Investment Code, 
which was adopted, by the African Union Commission, in 


2016'*’. The Model BIT, which was stipulated by Morocco in 


181See also art. 14. 

182See in particular the bilateral treaty between Niger and Morocco which in art. 
21 entitled: “Access to Investor Information” affirms that: “(...) states have the right to 
seek information from a potential investor or its home state about its corporate 
governance history and its practices as an investor, including in its home state. 2) Host 
states shall protect confidential business information they receive in this regard. 3) 
Host states may make the information provided available to the public in the 
community where the investment may be located, subject to the protection of 
confidential business information and to other applicable domestic laws (...)”. Art. 24 
entitled: Corporate Social Responsibility affirms that: “(...) the obligation to comply 
with all applicable laws and regulations of the Host State and the obligations in this 
agreement, and in accordance with the size, capacities and nature of an investments, 
and taking into account the development plans and priorities of the host state and the 
Sustainable Development Goals of the United Nations, investors and their investments 
should strive to make the maximum feasible contributions to the sustainable 
development of the host state and local community through high levels of socially 
responsible practices. 2) Investors should apply the ILO Tripartite Declaration on 
Multinational Investments and Social Policy as well as specific or sectorial standards 
of responsible practice where these exist. 3) Where standards of corporate social 
responsibility increase, investors should strive to apply and achieve the higher level 
standards (...)”. 

183See in particular art. 22 entitled: Corporate Social Responsibility, which 
affirms that: “(...) shall abide by the laws, regulations, administrative guidelines and 
policies of the host state. 2. Investors shall, in pursuit of their economic objectives, 
ensure that they do not conflict with the social and economic development objectives 
of host states and shall be sensitive to such objectives. 3. Investors shall contribute to 
the economic, social and environmental progress with a view to achieving sustainable 
development of the host state (...)”. Art. 23, entitled: Obligations as to the Use of 
Natural Resources affirms that: “(...) shall not exploit or use local natural resources to 
the detriment of the rights and interests of the host state. 2. Investors shall respect 
rights of local populations, and avoid land grabbing practices vis-a-vis local 
communities (...)”. See also art. 24 in relation to the Business Ethics and Human 
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2019 provided for compensation from expropriation as a fair and 
based treatment: 


“(...) public interest and the interest of the investor affected by the 
expropriation measure while taking into consideration all the circumstances 
of the expropriation (...)”'™. 


India's 2015 Model BIT excluded direct arbitration in an 
unlawful manner and based on precise parameters’. 

Corporate social responsibility as foreseen by the preambles and 
clauses of international treaties on investments are concluded in 
the negotiation process with direct obligations for investors. 
Contracting parties that ruling the responsibility of investors at a 
social level (Footer, 2009; Zhu, 2017; Levashova, 2018; 
Ishikawa, 2021) make economic activities respect the state 
sovereignty of states. 

The exploitation of natural resources has favored the revision of 
international investment law for the protection of investors in 
regional communities (Cordonier, Segger, Gehring, Newcombe, 


2011; Sauvant, 2019). 


Rights which is affirmed that: “(...) govern compliance by investors with business 
ethics and human rights: 1. support and respect the protection of internationally 
recognized human rights; 2. ensure that they are not complicit in human rights abuses; 
3. eliminate all forms of forced and compulsory labor, including the effective 
abolition of child labor; 4. eliminate discrimination in respect of employment and 
occupation; and 5. ensure equitable sharing of wealth derived from investments (...)”. 

184According to Art. 10.3: “(...) the circumstances of the expropriation (...) the 
present and past use of the investment, the conditions of acquisition, the purpose of 
the expropriation, the profits generated by the investment and the duration of this 
investment (...)”. 

185According to Art. 13.4 of the Model BIT of India is declared that: “(...) 
investor may not submit a claim to arbitration under this Chapter if the investment has 
been made through fraudulent misrepresentation, concealment, corruption, money 
laundering or conduct amounting to an abuse of process or similar illegal mechanisms 


‘eae 
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This contributes to the regulatory basis of actions that promote 
corporate social responsibility at the international level and the 
EU, thus including the responsibility of the preambles and 
clauses of international treaties in the investment sector. By 
voluntarily accepting investors and related markets from 
countries that are at an advanced level, it promotes the effective 
principles of international regulatory instruments of the EU such 
as negotiations for a multilateral treaty in the field of 
investments. 

Within this new model of development of arbitral tribunals, the 
conduct of the appellant investors establishes claims against the 
defendant host states and denies the related jurisdiction from 
fraudk corrupt practices and money laundering referable to the 
investors themselves (Jarrett, 2019)'*°. The courts decide that the 
compensation in favor of the investor involves tax avoidance 
practices'*’. 

In the Copper Mesa v. Ecuador case a compensation was 


decided for a plaintiff investor, who agreed to respect the rights 


186World Duty Free Kenya Co. v. Kenya, ICSID case no. ARB/00/7, award, 4 
October 2006: https://www.italaw.com/cases/3280; Metal-Tech Ltd. v. Uzbekistan, 
ICSID case no. ARB/10/3, award, 4 October 2013; Niko Resources (Bangladesh) Ltd. 
v. Bangladesh Petroleum Exploration & Production Company Limited (“Bapex’’) and 
Bangladesh Oil Gas and Mineral Corporation (“Petrobangla’”’), ICSID joint cases no. 
ARB/10/11 and ARB/10/18, award on complaint regarding corrupt practices, 25 
February 2019: https://www.italaw.com/cases/3338. 

187Yukos Universal Limited (Isle of Man) v. The Russian Federation, Interim 
Award on Jurisdiction and Admissibility of 30 November 2009, par. 247: 
https://www. italaw.com/cases/1175; 
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of the person in loco'**. Indigenous community investments and 
ICSID arbitral tribunals decided to take into consideration 
Ecuador's counterclaims based on environmental and social 


conditions of a regional nature for claimant investors’. 


Energy, climate change, armed conflicts and revision of the 
Energy Charter Treaty 

The new challenges of the EU in trade policies, internal market, 
liberalization, environment, energy, are the use of non-scarce 
and, therefore, exhaustible sources, that protect the environment, 
sustainable development, climate change and in general the 
management of natural resources (Nordtveit, 2020). 

These are choices that are effective for sustainable development, 
where through ecological transition processes, they produce 
energy based on the diffusion of renewable and energy 
efficiency (Abid, 2021; Goh, 2022; Ekardt, Roos, Barenwaldt, 
Nesselhauf, 2023)!”°. 

Already, in the World Investment Report, which was drawn up 


188Copper Mesa Mining Corp. v. Ecuador, UNCITRAL arbitration, PCA case 
no. 2012-2, award of 15 March 2016: https://www.italaw.com/cases/4206 . 

189Burlington Resources Incorporation v. Ecuador (formerly Burlington 
Resources Incorporation and Others v. Ecuador and Empresa Estatal Petrdleos del 
Ecuador (PetroEcuador)), ICSID case no. ARB/08/5, Ecuador counterclaims award, 7 
February 2007; Perenco Ecuador Ltd. v. Ecuador, ICSID case no. ARB/08/6, award, 
27 September 2019: https://www.italaw.com/cases/81. 

190Compliant energy production dates back to the 1992 Framework Convention 
on Climate Change and its 1998 Additional Protocol as well as the related 2015 Paris 
Agreement. historical paths for the policy of need for energy transition appropriate for 
achieving energy efficiency from fossil fuels, coal and gas. 
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in 2023, UNCTAD has shown the need for states to have a clear 
approach to equity by investing in sustainable energy for all as a 
goal of energy production through sustainable investments for 
Member States of the Union giving the exploitation of energy 
resources, that are imported to transnational infrastructures, such 
as gas and oil pipelines favoring the sector of competition 
between suppliers within a regulatory framework, which has as 
its object the internal market as well as the negotiation of 
international treaties relating to investments and trade towards 
the establishment of fair, non-discriminatory and transparent 
conditions to a model of uniform clauses that prevent and 
mitigate conflicts between rules of the diversification of law, 
that is applied in the interaction of international treaties and 
related mechanisms for the resolution of disputes between 
different actors i.e. states and businesses, non-governmental 
organizations in civil matters in general'”’. 

Preventing conflicts in a global world and in terms of 
investments contributes to the ecological, energy transition that 
promotes sustainable investments of a private nature in the field 
of non-discriminatory treatment, fair and just trial, 


expropriations and arbitration law. In this context, the ECT 


191See also art. 24, par. 1, lett. a-g relating to the free trade agreements between 
the EU and South Korea of 2011 relating to emissions for the reduction of greenhouse 
gas concentrations. The treaty with Singapore of 2018 and in particular art. 7, par. 1 
relating to renewable energy. And the treaty with Vietnam of 2019 and especially the 
articles. 7, par. 1 and 13, par. 6 relating to renewable energy. 
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refers to a distributive control of the dependency of the Member 
States of the Union, especially, after the Ukrainian crisis and the 
related war that started in February 2022 (Boute, 2022). 

This orientation of an energy crisis that promotes new 
generation sustainable investments also attributes to the 
exclusion (carve-out) clauses, as well as protection (caveat) in 
the environmental sector of the applicable investment treaties!” 
with reference to climate change and the management of natural 
resources”. Natural resources and the protection of the right to 
regulate host state’ through treaties include transactions, which 
have as their object natural resources, which guarantee legal 
situations of a regulatory nature, contractual concessions and 


authorisations, licenses and permits, which fall within the 


192See Art. 22.1.1 of CETA and its connection with sustainable development, 
economic growth, social development and environmental protection. 

193 Within this spirit we note the treaties of 2018 in the investment sector and of a 
bilateral nature between Argentina and Japan; India and Belarus; between United 
Arab Emirates and Uruguay; as well as the free trade and investment protection treaty 
between the European Union and Singapore. 

194The preamble of CPTPP affirms that: “(...) inherent right to regulate and 
resolve to preserve the flexibility of the Parties to set legislative and regulatory 
priorities, safeguard public welfare, and protect legitimate public welfare objectives, 
such as public health, safety, the environment, the conservation of living or non-living 
exhaustible natural resources, the integrity and stability of the financial system and 
public morals (...)”. The treaty of Australia and Uruguay of 2019 and art. 41, lett. a) 
of the relevant treaty for the protection and promotion of investments between 
Switzerland and Indonesia of 2022. In the text of CETA the transnational economic 
activity that concerns the promotion and protection rules reports: “(...) interest arising 
from: (i) a concession conferred pursuant to the law of a Party or under a contract, 
including to search for, cultivate, extract or exploit natural resources (...)”. A 
provision that is also included in the art. 1, par. 1, letter. a), (v) of the bilateral treaty 
between Australia and Uruguay of 2019, as well as art. 1 of the bilateral treaties 
relating to liberalization, protection and promotion of investments which are 
concluded by Japan with Georgia in 2021 and Bahrain in 2022. 
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objective scope of application of investments’. 


Ad hoc clauses, production, sustainable distribution of energy, 
through investments of a transnational nature, are not recurrent 
in bilateral or international treaties, through the principles of the 
ECT, where the renewal of the structure functions, as a 
reference parameter, is prevalent in international actions and the 
Union in the energy sector. 

The revision of the ECT to make the treaty more effective 
towards climate and technological neutrality is obsolete for 
investments based on the use of fossil fuels and for the 
promotion of green, opting for the next few years to promote 
transnational exchanges and investments between states and 
different geopolitical contexts, where the actual sustainability of 
trade and investments, are oriented towards a modernization 
certainly of the ECT as well as of the objectives, that 
international cooperation follows in a period of security and 
efficiency of energy production under market conditions, that 
transfer the technology of transnational investments. 

The objectives are of a macro nature due to the reconstruction of 
a global world, that identifies the quality of energy production 
sources in an unsafe environment, political and military 
uncertainty in an appropriate energy mix (Raszewski, Nowak, 


2020). 


195See Art. 1, par. a (viii), of the Japan-Bahrain Bilateral Treaty of 2022. 
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The European Commission seeks in the role of “international” 
promoter to promote ecological energy, through the economic 
differences of EU Member States'”’, thus highlighting and 
giving life to an energy transition (Negri Della Torre, 2021). An 
orientation that increases investments for the energy transition, 
the promotion of quality and balance between politics and law 
from the point of view of the ECT. 

The rivalries between powers are subjected to a more economic 
and less social order where the Union is part of a treaty that 
negotiates through its Member States. On 7 July 2023 the 
Commission decided to leave the Union the Treaty’’’. 

Thus, the Union shows its desire to exclude investments in the 
fossil energy sector and to include others capable of promoting 
climate change, including those of a renewable nature (Mauro, 
2023). 

Investments that make use of fossil fuels and any other type, 


believing that the non-sustainable host state continues to benefit 


196Communication from the European Commission to the European Parliament, 
the European Council, the Council, the Economic and Social Committee, the 
Committee of the Regions, REPowerEU Plan, in which the Commission outlines and 
calls for three main actions by the Union and the Member States for the reduction of 
dependence on the import of fossil fuels from Russia and the achievement of energy 
neutrality by 2050: energy saving, diversification of supply sources and acceleration 
of the replacement of fossil fuels with renewable ones in homes, in industry and 
energy production tout court (COM/2022/230 final, 18.5.2022). 

197European Commission, Proposal for a Council Decision on the withdrawal of 
the Union from the Energy Charter Treaty, COM(2023) 447 final, 2023/0273 (NLE), 
7.7.2023:https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/uri=CELEX:52023PC 
0447; European Parliament resolution of 23 June 2022 on “the future of EU 
international investment policy”, 2021/2176(INI), parr. 42. 
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from the provisions that are favorable to the treaty and 
especially to the protection of direct arbitration, which is 
provided for by the former Art. 26 ECT (Foster, 2012; Abid, 
2021). The main objectives continue to be the same, namely 
investor protection and liberalization of its activities'”*. 

The full protection and security of investors and other 
contracting states to compensate for damages caused by 
conflicts and similar situations such as the ban on investments 
and sanctions, were noted in Council’s regulation for 
Ukraine’. 

These objectives are sufficient for a different management of 
infrastructures and to a distribution of a sustainable type where 
multi-stakeholder actions of a political and diplomatic nature are 
indispensable for scenarios that deal with maintaining an 
international climate that favors foreign investments. 

Armed conflicts, sanctions, conflicts of interest, political 
instability, uncertainty, politicization in an international climate, 
that is unfavorable to states, that are superior to their sovereignty 
of the investors, reveal that the actions of multi stakeholders still 


allow open debates for the coming years. 


198https://www.oecd.org/investment/investment-policy/investment-treaties.htm 

199Council Regulation (EU) 2022/428 of 15 March 2022 amending Regulation 
(EU) No 833/2014 concerning restrictive measures in view of Russia's actions 
destabilising the situation in Ukraine, ST/7130/2022/INIT, OJ L 871, 15.3.2022, p. 13- 
43: https://eur-lex.europa.eu/eli/reg/2022/428 
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Actions in the agri-food sector and international investments 
Agricultural development as part of the right to sustainability at 
European and international level in cooperation with public 
investments in this sector was now a reality given that financial 
resources have decreased in recent years following another 
parallel path based on structures managed by international 
financial institutions. 

Promoting agricultural development, reducing land productivity 
due to climate change, increasing the quality of agri-food 
products, improving new production techniques through new 
agricultural infrastructures suitable for the best use of pesticides 
have decreased waste for maintaining processes productive at a 
fair level. 

Within this framework, private foreign investments in the 
agricultural sector have taken into consideration the 
maintenance of international rules with rural sustainability as 
their objective. International organizations such as IFAD, FAO 
have helped on this path through soft law acts, 
recommendations, reports that guide states to expand national 
agricultural systems maintaining the use of resources and 


development processes””. 


200ASEAN, Integrated Food Security Framework and Strategic Plan of Action 
on Food Security in the ASEAN Region (2009-2013) 
(www.aseanfoodsecurity.asean.org); SADC Secretariat, Measures to Address Food 
Security in the SADC Region, 2009 (www.sadv.int); FAO, Trends and Impacts of 
Foreign Investment in Developing Country Agriculture, Rome, 2013. 
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In particular, the FAO's World Food Security (CFS) has oriented 
itself towards investments against hunger and poverty reduction, 
achieving thus food security in developing countries through the 
cooperation of other international bodies and promoting 
integration to food, the sustainability of the land through 
domestic reforms, agricultural policies and legislation, food of 
host states through investor and business behavior (West, 
2012)". 

Reduce political tensions is possible through the Global 
Strategic Framework for Food Security and Nutrition proposed 
by FAO and by food security programs and responsible 
agriculture investments for the participation of heterogeneous 
actors. This type of framework included guidelines and 
principles in international acts that were not binding on a 
governance framework for a land and water conduct of states 
and multinational companies. 

In this context, the Voluntary Guidelines to Similarly, the 
Progressive Realization of the Right to Adequate Food in the 
Context of National Food Security was created through FAO in 
2004*. The Five Rome Principles for Sustainable Global Food 


201See in argument: “Five Proposals for a Genuine Integration of the Right to 
Food in the Revised Comprehensive Framework of Action” of special Rapporteur, 
Olivier De Schutter, in the law of the food of 10 April 2010; FAO, The State of Food 
and Agriculture. Investing in agriculture for a better future, Rome, 2012: 
https://www.fao.org/3/13028e/13028e00.htm; OECD, Policy Framework for 
Investment in Agriculture, Paris, January 2013: 
https://www.oecd.org/daf/inv/investment-policy/PFIA_April2013.pdf. 

202www.fao.org/righttofood/about-right-to-food/en. _ FAO, Right to Food. 
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Security was created through the World Forum on Food 


Security’. The Principles for Responsible Agricultural 


Investment that Respects Rights, Livelihoods and Resources 
(RAI Principles) are created and established by a group of 
organizations such as FAO, IFAD, UNCTAD and the World 
Bank in 20097 Finally, the Voluntary Guidelines on the 
Responsible Governance of Tenure of Land, Fisheries and 
Forests in the Context of National Food Security who were part 
of the FAO Committee on World Food Security were created in 
2012", 

After 2014 the same Committee through IFAD and the World 
Food Program has adopted the principles of conduct envisaged 
by the “Principles for Responsible Investment in Agriculture 
and Food Systems”’”. It is a collection of programs, studies, 


standards of conduct, recommendations on the definitive role 


Making It Happen, Rome, 2011. 
203www.fao.org/fileadmin/templates/wsfs/Summit/Docs/Final_ Declaration. 


204www.fao.org/economic/est/issues/investments/prai/en. 

205www.fao.org/cfs/cfs-home/cfs-land-tenure/en. FAO, The Right to Food and 
the Responsible Governance of Tenure, Rome, 2013. 

206The ten principles are: “(...) “Principle 1: Contribute to food security and 
nutrition; Principle 2: Contribute to sustainable and inclusive economic development 
and the eradication of poverty; Principle 3: Foster gender equality and women’s 
empowerment; Principle 4: Engage and empower youth; Principle 5: Respect tenure 
of land, fisheries, and forests, and access to water; Principle 6: Conserve and 
sustainably manage natural resources, increase resilience, and reduce disaster risks; 
Principle 7: Respect cultural heritage and traditional knowledge, and support diversity 
and innovation; Principle 8: Promote safe and healthy agriculture and food systems; 
Principle 9: Incorporate inclusive and transparent governance structures, processes, 
and grievance mechanisms; Principle 10: Assess and address impacts and promote 
accountability” (...)”. All the above principles have as a main point of basis for the 


29 66, 


food security the notions of: “availability”, “access”, “stability” and “utilization”. 
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that foreign investments have in the agricultural sector for food 
security. 

The protagonists of these programs through the organization are 
certainly the political will of the participating states, which carry 
out their policies towards development in developing countries 
in a qualitative way using land, natural resources, entire groups 
of people who seek to improve living conditions”” to countries 
suffering from hunger and where investments in the construction 
of spaces for the marketing of agricultural products, healthcare, 
etc. aim to improve the lives of people suffering from hunger*™. 
The acts adopted to promote these initiatives for hunger and 
security in developing countries are based on principles of 
democracy, transparency, accountability through privatizations 
and with effective implementation of the right to food in a 
context of food security. 

The objectives are the improvement of sustainability of the 
production of trade in the agricultural sector, protection of 
natural resources through infrastructure-oriented investments, 
where the help of research and science have given the 
opportunity to promote value chains, through political reforms, 


especially, for the earth. The spread of healthy eating habits and 


207FAO, The State of Food and Agriculture. Migration, Agriculture and Rural 
Development, Rome, 2018: https://www.fao.org/documents/card/en? 
details=I9549EN. 

208FAO, The State of Food and Agriculture. Migration, Agriculture and Rural 
Development, Rome, 2018, XVI, XXI, 11, 18, 56, 62, 72, 77-78, 81, 83-87, 89, 92-93, 
100, 106, 108, 110, 112, 114-115. 
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low costs has always been a difficult reality, also including 
distribution and technical assistance”. 

Accountability and public participation as objectives for 
achieving sustainable development are elements for food 
security through qualitative investments. Partnerships in 
transnational economic relations guarantee nutrition and health. 
Especially, technical assistance actions for development needs 
are inherent to food safety, health protection and the fight 
against diseases. Companies in the agricultural sector, through 
models of social responsibility and voluntary codes of conduct, 
satisfy the expectations of public opinion towards agendas for 
sustainable development, where the sustainable development 
objectives establish some precise objectives in a non-binding 
manner”"”. 

The disputes created in the investment sector follow the path of 
resolution through international arbitration tribunals, thus 
highlighting that the safeguarding of trade and investments have 


as their objective the protection of social interests”"'. 


209FAO, The State of Food Security and Nutrition in the World, Geneve, 2022, 
2-3: https://www.fao.org/publications/home/fao-flagship-publications/the-state-of- 
food-security-and-nutrition-in-the-world/en; See also recommendation n. 8 of the 
“ICN2 Framework for Action” which was adopted at the end of the second 
international conference on nutrition organized by FAO in 2014: 
https://www.fao.org/3/bt436e/bt436e.pdf; 

210According to the “Goal 2”, “(...) end hunger, achieve food security and 
improved nutrition and promote sustainable agriculture (...)”are desiderable and 
according to “Goal 13”, “urgent action to combat climate change and its impacts (...)” 
are recommended. 

211EcoDevelopment in Europe AB and EcoEnergy Africa AB v. Tanzania, 
ICSID no. ARB/17/33, award, 13 April 2022:https://www.italaw.com/cases/10180; 


American Yearbook of International Law-AYIL, vol.3, 2024 


96 


The exceptions present themselves as a suitable solution partial 
nature to specific needs to achieve food security and rural 
development, that benefits from the exceptions to the ban on 
performance requirements as provided for by international 
treaties, thus allocating adequate markets to support 
employment and food needs (Manciaux, 2012; Nichiéma, 2014; 
Comets, 2020). 

Hunger and everything that includes this deficiency in 
developing countries in the agri-food sector requires precise 
responses towards conduct for states and investors, that promote 
food security and at the same time protect the social and 
economic rights of the person””’. Investments in this sector is a 
never-ending reality that is very different from other sectors, as 


we have seen in the previous paragraphs, where the energy 


The dispute was based on a clause included by the ICSID in the relevant bilateral 
investment treaty between Tanzania and Sweden of 1999 after its revocation of 2016 
by the host state which allowed the related implementation of an investment project 
dealing with the production of sugar beets and ethanol. The investment was used by 
small-scale farmers who are predominantly indigenous and where the Tanzanian 
government did not seek relevant advice. Annulling the arbitration award that was 
initiated by Tanzania has highlighted many political and regulatory reforms at the 
domestic level also excluding the use of arbitral tribunals that are established by 
international treaties on investment for the resolution of disputes and related 
management of natural resources and the creation of partnerships for public and 
private participation. Within this framework, Tanzania has expressed its denunciation 
of some of these international treaties on investments such as the one it has had with 
Netherlands since 2001. 

212Par. 52 of the Declaration entitled: The Future We Want affirms that: “(...) 
recognize that farmers, including small-scale farmers and fisherfolk, pastoralists and 
foresters, can make important contributions to sustainable development through 
production activities that are environmentally sound, enhance food security and the 
livelihood of the poor, and invigorate production and sustained economic growth 


(ye 
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source creates problems in the various sustainability objectives. 


Conclusions 

Sustainability, foreign investments both at a European and 
international level through precise regulatory objectives show 
that cooperation, collaboration between governments, 
international organizations, governments, domestic, European 
and international law is needed to coordinate work that is always 
complex and often based on political and less legal choices. 
People who find themselves in a reality of vulnerability and 
especially after the latest pandemic shows the fragility of all 
generations both economically, quantitatively, qualitatively and 
above all for the effects they have on the size of public spending 
on social services relating to an environmental degradation as 
well as to the rural and urban sectors. 

Principles such as autonomy of law, rule of law (Liakopoulos, 
2022), accountability, international coordination, maintenance 
of world peace and security and investments prevent and support 
a very strong economic profile’”’. 


Within a context of multilateralism where world diplomacy does 


213UNCTAD, Impact of the COVID-19 Pandemic on Trade and Development: 
Transitioning to a New Normal, UNCTAD/OSG/2020/1, 19 November 2020: 
https://unctad.org/publication/impact-covid-19-pandemic-trade-and-development- 
transitioning-new-normal; UNICEF, Reimagining Our Future: Building Back Better 
from Covid-19, Geneve, New York, June 2020: 
https://www.unicef.org/documents/reimagining-our-future-building-back-better- 
covid-19. 
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not find solutions to problems deriving from diversification, 
within an international practice in the field of investments, it 
allows the opportunity for the mobilization of capital, technical 
and human resources by putting the use of single-level 
collaboration national, European and international models in 
continuous development from a geopolitical but above all 
political and less legal point of view. 

Privileged models do not exist for a greater quality of 
sustainability but only international forums and debates that 
continue to help countries in need through organizations of all 
kinds and not only by safeguarding human life, trying to give a 
better, healthier and less complex standard of living. It is a 


difficult reality but always a constantly evolving path. 
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